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Petitioners,

v.

FEDERAL COMMUNICATIONS
COMMISSION and UNITED STATES
OF AMERICA,

AMERICAN ELECTRIC POWER )
SERVICE CORPORATION, )
DUKE ENERGY CORPORATION, )
ENTERGY SERVICES, INC., )
FLORIDA POWER & LIGHT COMPANY, )
FLORIDA PUBLIC UTILITIES COMPANY, )
ONCOR ELECTRIC DELIVERY COMPANY,)
PROGRESS ENERGY, INC., )
SOUTHERN COMPANY and )
TAi\1PA ELECTRIC COMPANY, )

)

Respondents.

PETITION FOR REVIEW

Pursuant to 28 U.S.c. §* 2342-2344,47 U.S.C. § 402(a) and Federal Rule of

Appellate Procedure 15, American Electric Power Service Corporation, Duke

Energy Corporation, Entergy Services, Inc., Florida Power & Light Company,

Florida Public Utilities Company, Oncor Electric Delivery Company, Progress

Energy, Inc., Southern Company and Tampa Electric Company (collectively

"Petitioners") hereby petition the Court for review of the following final order of



the Federal Communications Commission ("FCC") revIsmg the FCC's access,

rates and enforcement rules for utility pole attachments:

Report and Order and Order on Reconsideration, FCC 11-50;
Implementation of Section 224 of the Act (WC Docket No. 07-245);
A National Broadband Plan for Our Future (ON Docket No. 09-51)
(the "Order").

The Order was adopted and released by the FCC on April 7, 2011, and entered on

May 9, 2011 (via publication in the Federal Register). 76 Fed. Reg. 26,620 (May

9, 2011) (copy attached).

Petitioners seek review of the Order on the grounds that certain rules,

guidelines and statements of policy, to be designated in the time, form and manner

required by the Court, exceed or are inconsistent with the FCC's jurisdiction and

statutory authority, violate the Administrative Procedures Act, and are arbitrary,

capricious, an abuse of discretion or otherwise contrary to law. All petitioners

participated in the rulemaking proceeding underlying the Order.

This Court is the most appropriate forum to hear this case because the Order

has direct impact in all states where the FCC regulates pole attachments and

because this Court has unique experience and familiarity with appeals of FCC and

other federal agency rulemakings. Venue in this Court is proper pursuant to 28

U.S.c. § 2343.
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Petitioners request that this Court hold unlawful, vacate, enjoin, and set

aside portions of the Order. Petitioners may also join in challenges to the Order

raised by other parties.

Respectfully submitted,

Russ Campbell
rcampbell@balch.com
Eric Langley
elangley@balch.com
BALCH & BINGHAM LLP
1901 Sixth Avenue North
Suite 1500
Binningham, Alabama 35203
Telephone: (205) 251-8100

Sean Cunningham
scunningham@hunton.com
HUNTON & WILLIAMS LLP
1900 K Street, NW
Washington, DC 20006
Telephone: (205) 955-1500

Counsel for Petitioners



I hereby certify that on this 18th day of May, 2011, I have filed the above
and foregoing with the Clerk of the Court and have provided copies to the
following by U.S. Mail, postage prepaid (except as otherwise noted below):

Eric H. Holder, Jr.
Attorney General
U.S. DEPARTMENT OF JUSTICE

950 Pennsylvania Avenue, NW
Washington, DC 20530-0001

Marlene Dortch
Secretary
FEDERAL COMMUNICATIONS COMMISSION

445 12th Street, SW
Washington, DC 20554

Austin Schlick (VIA HAND-DELIVERY)
FEDERAL COMMUNICATIONS COMMISSION

Office of the General Counsel
Room 8-A741
445 12th Street, S.W.
Washington, DC 20554
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BILLING CODE 656Q-5Il-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 1042

Control of Emissions From New and
In-Use Marine Compression-Ignition
Engines and Vessels; CFR Correction

Correction

In rule correction document C1­
2011-8794 appearing on page 25246 in
the issue of Wednesday, May 4, 2011.
make the following correction:

§ 1042.901 [Correctedl
On page 25246, in the second column,

in the twenty-third through twenty-fifth
Jines, the equation should read:
Percent of value = [(Value after

modification) - (Value before
modification)] x 100% + (Value
after modification)

IFR [Joe. CZ-Wll .. 8794 Filed .5--6--11; 8:45 ami

BILLING CODE 1505-01-0

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1

[WC Docket No. 07-245, GN Docket No. 09­
51; FCC 11-50]

A National Broadband Plan for Our
Future

AGENCY: FlJdenil Commuilications
Cl1T1lill issinn.
ACTION: Finnl nile

SUMMARY: In this document, the
Commissiun revises its pole attachment
rules to promote competition and to
reduce the potentially excessive costs of
deploying telecommunications, cable,
and broadband networks. The
Commission also revises the
telecommunications rate fonnula for
pole attachments consistent with the
statutory framework. reinterprets the
Communications Act of 1934, as
amended, to aUow incumbent LECs to
file complaints before the Commission if
they believe a pole attachment rate,
term, or condition is unjust and
tJl1reasonable, and confirms wireless
providers are entitled to the same rate
as other telecommunications carriers. In
addition, the Commission resolves
multiple petitions for reconsideration
and addresses various points regarding
the nondiscriminatory use of attachment
techniques.
DATES: Effective June 8, 2011, except for
~~1.1420, 1.1422 and 1.1424, which
c(liltain information collection
roquiniments that have not been
approved by the Office 01 Management

and Budget. The Commission wilJ
publish a document in the Federal
Register announcing the effective date
for those sections.
ADDRESSES: Federal Communications
Commission, 445 12th Street, SW..
Washington. DC 20554. In addition to
filing comments with the Office of the
Secretary, a copy of any comments on
the Paperwork Reduction Act
information collection requirements
contained herein should be submitted to
Judith B. Herman, Federal
Communications Commission, Room 1­
B441, 445 12th Street, SW" Washington,
DC 20554, or via the Internet to
PRA@fcc.gov.

FOR FURTHER INFORMATION CONTACT:
Jonathan Reel, Wire line Competition
Bureau, Competition Policy Division,
202-418-1580, For additional
information concerning the Paperwork
Reduction Act information collection
requirements contained in this
document. send an e-mail to
PRA@fcc.gov or contact Judith B.
Herman at 202-418-0214.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission's Report
and Order and Order on
Reconsideration (Order), FCC 11-50,
adopted and released on April 7.2011.
The full text of the Order is available for
inspection and copying during regular
business hours in the FCC Reference
CentlJr, 445 Twelfth Street, SW" Room
CY-1\257, Portals II, Washington. DC
2U554, and may also be purchased from
the Commission's copy contractor.
BCPI, Inc" Portals II, 445 Twelfth Street,
SW., Room CY-B402, Washington, DC
20554, Customers may contact BCPI,
Inc. via their Web site. http://
www.bcpi.com. or caD 1-800-378-3160.
This document is available in
alternative formats (computer diskette,
large print, audio record, and braille).
Persons with disabilities who need
documents in these formats may contact
the FCC bye-mail: FCC504@!cc.gov or
phone: 202-418-0530 or TTY: 202-418­
0432,

Synopsis of Report and Order and
Order on Reconsideration

1. In 1978, Congress added section
224 to the Communications Act of 1934,
as amended (Communications Act or
Act) thereby directing the Commission
to ensure that the rates, terms, and
conditions for pole attachments by cable
television systems are just and
reasonable. Section 224 provides that
the Commission will regulate pole
attachments except where such matters
are regulated by a state, Section 224 also
withholds from the Commission
jurisdiction to regulate attachments



Federal Register/Vol. 76, No, B9/Monday, May g, 2011 /Rules and Regulations 26621

where the utility is u railroad,
cooperatively organized, or owned by a
f',0vHrrHnIHII entity.

~, The Telecommunications Act of
HIY6 [H/96 Act) expanded the definition
of pole nttadlments tn include
Httuchments by providers of
telecommunicAtions service, and
gr'lnltld hoth cahle systems and
tldHI:'lIllfTIllnir;Htiolls carriers an
aftlrmative right of nondiscriminatory
dU:I'SS to JilY polo, duct. conduit, or
right-of-way owned or controlled by a
utility. However, the Hl96 Act permits
utilities to deny access where there is
insufficient capacity and for reasons of
siilnty. rl'linhility ()f generally applicable
1~IIf',iI1t1I'ring purposes. Hesides
eslHhlishing it right of access. the 1996
Acl set !orth section ~L4(1)) - a rate
melhodolugy Jor "Httachments used by
II'I(1comlllunications curritJrs 10 provide
lelncPlllllllllJicatiuns services" - ill
ilddilioll to ttl\! tlxi'iting Tlintbodology in
set:lion 224(d) for attachments "used by
.1 cable television system solely to
provide cable service."

3. The Commission implemented the
IlHW section 224 uccess requirements in
Ihe Local Competition Order (47 FR
47283, Sept. 6, 1996, FCC 96-333, rel.
/\ug. e, Hl85), I\t that time. the
Commission concluded that it would
determine the reasollElblelJess of El
porticular condition of Hr-cess on a r.ase­
by-caSt' basis, Finding thai no single set
of rules could take into account all
attachment issues. the Commission
specifically declined to adopt the
Natioilo! Electrical Snfntv Code (NESC)
in Iiell of Ar:cess rules. The Commission
also mcoglJized that utilities typically
develop individual standards and
incurporate them into pole attachment
<lgreements, and that. in some cases,
Federal, stHte. or lucal laws also impose
ItJlHVilll1 n)slrictions. Trw Local
(.'oll/pl'filion ()rrlpr ilcknowledged
l:tllH:fmIS lilitl utilities might deny access
,IIIIUilSIJllably. hut. rather thall adopt a
Slit of suhstAntive engineering stAndArds.
the Commission decided that
jll'ocptilires for r8lj\Liring utilities 10
justify the conditions tbey placed on
ill:cess would hest saf'lguald altnc:hers'
rights. TiLe COlllmission did adopt five
rules of general applicability and several
broad policy guidelines in the Local
Competition Order. The Commission
nlso stated that it would monitor the
effect of the case-specific approach, and
would propose specific rules at a later
dilte if conditions warrrrntod.

4, In the 1YYI:J ImplementaUon Order
(b:J FR 1~OH. Mar. 1L. HHHl, FCC 9B­
L(J, nd Fph. 6. 1CJ~JlI), the Commission
ddoptlJd rules impJemlJllting the 1986
\l 1', I\l''' polt, iil1uc!1Il1ollt rille funTlula
1m Ifd"t:(llllllllllliC:iltions c:urriors. Trw

COIlUIlission also concluded that cable
television systoms offering both cable
and IJJtefllet access service should
continue 10 pay the cable rate, The
Commission further held that wireless
carriers had a statutory right of
nondiscriminatory access to poles.
Although the latter two determinations
were challenged, both were ultimately
upheld by the Supreme Court. In
particular, the Court held that section
224 gi ves the Commission broad
authority to adopt just and reasonable
rates, The Court also deferred to the
Commission's conclusion that wireless
carriers are entitled by section 224 to
attach facilities to poles.

5. On November 20, 2007, the
Commission iSSlled the Pole Attachment
NPRM (7:> FR 51l7Y, Feb. 5, :WOCl, FCC
07-1Cl7, reI. Nov. 20, 2(07) in
recognition oIthe importtlllce of pole
altHc:hlllenls 10 tIll) deploYllwll1 of
cOlllmunicHI inns IIBtworks, in part in
response to petitions for ruJemaking
frum USTelecom and Fibertech
Networks. USTelecom argued that
incumbent LECs, as providers of
telecommunications service, are entitled
to just and reAsonAble pole attachment
rates, terms, and conditions of
attachment even though, under section
224, they are not included in the term
"telecommunications carriers" and
therefore have no statutory right of
access, Fibertech petitioned the
Commission to initiate a rulemaking to
set access standards for pole
attachments, including standards for
timely performance of make-ready work,
use of boxing and extension arms, and
use of qua lified third-party contract
workers, among other concerns, The
Pole Attachment NPRM sought
comment on the concerns raised by
USTelecom and Fibertech, as well as the
application of the telecommunications
rate to wireless pole Ht1HchrnlJnts and
otllHr pole access concerns.

5. The American Recovery and
Reinvestment Act of 2009 included a
requirement that the Commission
develop HniitiOTlH I broildhand plan to
ensure thtlt every AmeriCIiIl has access
10 broadband capability. On March 16.
~()10, the Nationul Broadband Plan was
released, and identified access to rights­
of-way-induding access to poles-as
having a significant impact on the
deployment of broadband networks,
Accordingly, the Plan included several
recommendations regarding pole
attochment access, enforcement, and
pricing policies to further advance
broadband deployment.

7. On May 20, 2010, the Commission
issued the Pole Attachment Order ond
FNPRM In the 2010 Order (75 FR
45494, Aug. 3, 2010. FCC 10-<14. rel.

May 20, 2010), the Commission took
initial steps to clarify the rules
governing pole attachments and to
streamline the pole attachment process.
The Commission clarified the statutory
right of communications providers to
use the same space- and cost-saving
techniques that pole owners use, such
as placing attachments on both sides of
a pole (boxing), and established that
providers have a statutory right to
timely access to poles. In the FNPRM
(75 FR 41338, July 15, 2010, FCC 10-84,
reI. May 20, 2010), the Commission
sought comment on a variety of
measures to speed access to poles. The
Commission proposed a comprehensive
timeline for all wired pole attachment
rHquests and sought comment on
possible adjustments to that timeline.
The Commission sought comment on
whether to adopt a separate timeline for
wireless attachments. The Commission
proposed to permit attachers to use
independent contractors to perform
surveys and make-ready work if the pole
owner missed its deadlines, subject to
certain conditions, The Commission
further proposed that utilities may deny
access by contractors to work among the
electric lines, In addition, the
Commission proposed a staggered
payment system for make-ready work;
proposed requiring a schedule of make­
ready charges; proposed requiring joint
pole owners to designate a single
managing utility; and sought comment
un improving the collection and
availability of data,

8. The Commission also sought
comment on whether current rules
governing pole attachment complaints
create appropriate incentives for parties
to settle or resolve disputes informally,
and whether appropriate remedies are
available when parties pursue formal
complaints. The FNPRM sought
comment on ways to reduce the existing
disparities in pole rental rates and
proposed to address those disparities by
reinterpreting the telecom rate formula
and by considering the issues
surrounding possible regulation of pole
attachments by incumbent local
exchange carriers (LECs),

g. On September 2, 2010, various
electric utilities and cable providers
filed petitions seeking clarification or
reconsideration of parts of the 2010
Order concerning the nondiscriminatory
use of attachment techniques. The
petitions ask the Commission to clarify,
among other things, whether a utility
must allow attachers to use the same
attachment techniques that it uses for
itself in the electric space, and whether
a pole owner is free to impose new
boxing and extension arm requirements
going forward.
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10 n)(~ Commission hils held
w()r~sllOps ilddn!ssinf\ rule attflchnwnl
iSSII.,s. Oil Slqllemher LB. LUlU the
lVi"dlfll! C:tlllljH'tllitll! Blln'illl t:llllVIHll:d
;( WUI kslJop to "ll~ilfll frum the
t!xp.,r WilLes ailli insights uf state
fl!gllICltUI'S n:gill d i Ilg 111., (;urnmissiOlI'S
jJlOf!OSlHJ pulH allHcJllllell1 l'egul<1tiofls. n

On February 9, 2011, the Commission
held il Broadband AccelBration
Conference that brought together leaders
from FedBral, state, Dnd local
governments; broadband providers;
tulecommllnications carriers: tower
t:ompilllies: equipment suppliers: find
uti lily companies to identify
upportunities to reducB regulatory and
otheJ lJarriers 10 broadband build-out.
:\t this confenmce, the Commission
announced its Broadband Acceleration
lnitiative: an agenda for work inside the
(:oJll!Jlission, with our pDrtnl:lrS in
Tl'ihill. stille. Hud local government, and
\,vith thp. private sector to reduce barriers
to hroadhilnrl deployment.

Improved Access to Utility Poles

11 We take several steps to improve
,wcess to utilitv poles. Our rules are
gl'nl'lall\', on,islnTiI with pruposDls in
till: FNI'HM. lJullilso rHflect a close
l':>.illllilli,tiOJl of Ihe l'puJrd dHVBlopfld in
II,i, fJlllu)udirlg We <tdupt il four,slugt!
lilllldill\' thid pru\ idl's d Illil>.irlllllll uf
14tl dil vs till' i1ttachers to i.!CUlSS tIw
cOlTlrllunil:alililis spar:e 011 utility pol~ls.

For wireless attachments above the
cOJlullullicalio/ls space, we adopt a
modi hed form of the timeline. The
timeline begins to run after the requester
suhmits a complete application. We also
establish that a utility may stop the
clock for ernergflncies pursuant to A

"WJOd and sufficient causl:l" standard.
We adopt rules that allow attachers to
use independent contractors pre­
authorized by the utilities to complete
survey and make-ready work in the
l:tHllnlllnicatiDns space. slJbject to a
IdJIII!Jl)1' 01 prollH:liOJls and l:oJluilions, if
Ihe pule owner does not meet the
pll'SU ilJt'd lilllelines. In particular,
dHctrie utilities hilve ultimate decision­
making authority flJgarding the
(;Olllnll:tor's work with rtIspeel to sectio/l
224(fl(2) denial-of-access issues.

12, We allow a utility to limit on a
pel-state basis the size -uf a pole
attachment request that is subject to the
limeline. and allow extra time for lar~e

ordl!rs Spt!citkilily. we npply the bilsie
linwlillfllo rflqllests olup 10 :JUO pole
dtlilChlll'!l1ls pl'r stH!\! III attachments to
()::; 1'4!1'I:f'lIt of tlw ulility's ill·slilt" poles,
wiJit:llev~'r is less. For larger requests of
lip 10 :l.lHlll IJt,Jp itllnt.llllwnts per stilte
\)) ~ i-!t'.IUllll (JJ llw ulilill"s ill-slHte
poles, whichever is less, additional time
is provided for survev and make-ready.

Utilities may treat multiple in-state
requHs(s from a single attacher during Cl
:JU-dfly period as one request. Our rules
furlher provide that any denial of a
request to (ltlacb must cite with
speciflcity the particular safety,
reliability, engineering, or other valid
concern that is tlw basis for denial. We
clarify that blEmkel prohibitions on pole
top access are not permitted. And, as
noted elsewhere in the Order, we
encourage a high degree of pre-planning
and coordination between attachers and
pole owners, to begin 8S early in the
process as possible.

13. We decline to adopt several
proposals set forth in the FNPRM or that
commenters recommend, and explain
those decisions. For example, we
determine that the timeline will provide
adequate incentives for joint owners of
poles to coordinate, and thus do not
require joint owners to name a single
management entity. We also conclude
that several subsections of section 224
provide the Commission with sufficient
authority to adopt a timeline and other
access rules.

A. Timeline flJT Section 224 Access.

14. For mosl attachmenls, the total
timH from snbrnission of thl! request
throu~h completion of make-ready
should lilk!! bl,tween 1U5 and 14B days,
dHWllldiflg Oil I,ow 1()ll~ Ihe pilrties lake
10 prejJClre and accept an estimale.
Attachers may hire contractors
authorized by the utility 10 complete
make-ready either on the 133rd or 148th
day, depending on whether an owner
timely notifies the Clttacher that it
intends to move existing facilities and
conduct meke-ready if existing attachers
have failed to move their attachments.
Although we establish this timeline as
a maximum, we recognize that the
necessary work can often proceed more
rapidly, especially at the estimate and
acceptance stages, or for relati vely
loutine requests. II would not be
reasonable behavior for a utility to take
longer to fulfill any requests simply
because a timeline with maximum
timeframes is being adopted. Likewise,
tor large orders. we allow 15 more days
for the survey and 45 more days to
complete make-ready.

15. Stage I-Survey: 45 days. We
require a uti lity to respond within 45
days of receipt of a complete application
tu attach facilities on thl! utility's
poles-for both wirp,line ilnd ~ireless
ullachnwnls either in or above the
COllllTlllllications spacu. This required
response is specified in our current 45­
day respunse rllle, which provirltlS thDt.
where a utility dellil:ls all attachmellt
request, it mu'st provide a written
explanation of its denial that is specific:

include all supporting evidence and
information; and explain how the
evidence and information relate to
reasons of lack of capacity, safety,
reliability, or engineering standards.
The 45-day period also accords with the
usurvey" period in some state models
and a proposal in the record. Indeed, the
FNPRM stated that Ulthe 45-day
responsel rule is functionally identical
to a requirement for a survey and
engineering analysis when applied to
wired facilities, and is generally
understood by utilities as such." No
commenter disagrees, and most utilities
regulClrly meet this deadline. According
to a Utilities Telecom Council survey of
its members, utilities meet the 45-day
requirement 81 percent of the time.
More than half of the missed deadlines
are caused by either the size of the
project or errors in the application. Our
new ru les address both of these
problems: under the rules we adopt
today the timeline does not start until a
completed application is submitted. and
there is flexibility for larger orders.
Thus, we expect that utilities acting
diligently and in good faith will be able
to conu uct surveys within the
prescribed 45-day period. Owners are
given an additional 15 days for large
orders.

In. To constitule a Urequest for access"
necessary 10 trigger lhtl timeline. B
requester must submit Cl complete
application that provides the utility
with the information necessary under its
procedures to begin to survey the poles.
We find that pole owners must timely
notify attachers of errors in an
application. Dnd may not stop the clock
to correct eITors in an application once
it is accepted as complete. as surveys
that are not interrupted are more
conducive to dependable timeframes.
Furthermore, the timing of any such
notification of deficiencies in an
application must be reasonablB. If the
request involves attachment of facilities
that are unfamiliar to the utility.
engineering specifications must be
established prior to submission of the
application. If an application is
submitted for which such engineering
specifications have not been
established, the pole owner must
respond in a manner that is reasonable
and timely under the circumstances, but
in any event within 45 days. We leave
the specific processes for establishing
such ImgineeTing specifications to
individual uti lilies. so long IlS Ihey are
reasonable and timely.

17. Stages 2 and 3-Estimate and
Acceptance: Where a request for access
is no! denied, a utility must present to
a requesting entity lin estimate of
charges to perform all necessary make-
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I'Oildv work within 14 days 01' providing
Jls St,lgu 1 l'eslJunse-or within 14 days
after the requesting entity delivers its
own survey to the pole owner, as it may
do if the pole owner fails to meet the
timeline's Stage 1 deadline. The
I'equesting entity may consider the
estimate I'or 14 days aft8r receiving it
htd'ore tflli utilitv lTlay withdraw the
Ilff,,) Both ot'ft~1' HIlll"HcceptllllcH may be
made sooner than the maximum 14
days. Estimates will not expire
automatically after 14 days, but rather
must be activeJy withdrawn by the
uti lit\" If i1l1 estimate is withdmwn bv
tlw u'tilil\, llw pruspecti\'e attacber rllUst
rllsulllllil Its dpplicHtill1l t'or' attachment.

IlL ,';I(lgl~ -I ;\lu)q:-lieut/v 1I pOll
I()l:l,ipl 01 PilYllllllll t'rulll the <lttacher, we
r'''IUlle a utility 10 nutit'v illlmediately
dlld ill writing all known entities with
exi sti ng attachmen ts thAt may be
affected by the planned make-ready
The notice shall: (1) Specify where and
what make-ready will be performed: (2)
SPot 11 rlate for completion of make-ready
no later than 60 davs after notification
(or 105 days after notification in the
CilSl) of larKPI' orrJersl for attachments in
the CIJI1lJllunicatiuns space, or no later
than 90 days after notification (or 135
davs after notification in the case of
lar-gm orders) for wireless attachments
above the communications space: (3)
state that any entity with An lJxisting
ilttadlInent may add to or lllodify lhu
clttac!lfllent before the date set for
1:U!lll'letjoll uJ Illaku-reild,l': (4) state that
the utilit\ lIlay ilssert its right to 15
additiollal days to complete milke-ready
and thill, for iltlachment in the
couununications space, the requesting
e1ltity mnv cOlIlplete the specified make­
[-t)ildv itself it make-ready is nol
I:mnplelecl hy the datp. set by tlu'! utility
(01. il the utilitv hH~ asserted its IS-dill'
11~liI (II contlol, tn thp diltu 15 days after
Ihilt I:u[npl"tiull diltll): dJld l::;J state the
11.lIIH;, 1l'il'pIICI11" IllJllliJt'l, illlll p-mail
address uJ a fleJson to cunlact for more
infolTnAtion about the make-readv
fll'Uc8dure. Under normal "
circumstances, performance of make­
rWldy will r:omplete tho clements of the
tillltdiJlJ: thut precede m:tuill 3ttachnwnt.

19. For wireless attachments above
lhe communications space on a pole, we
include an extra 30 days for make-ready
for two reasons, First, these attachments
gellefHlly are located in, near or HboVfl

the electric space. which can raise
significant SAfety concnms, Second, the
I(~[:()rd reflt)cts thilt. at present, there is
itlsS IlAj_JfJj'ifl[lCl~ willi applicatiun of state
rimelines tu ,r1tachnwnls at tbe poll'! top,
and III those cin:llIIISlaIlces, il is
iJppropJliilP 10 {'Jj' Oil the side Dr caution.
/\1,0. WI' Jollol\' stillc' Illodels thilt i1llow

additional days for make-ready for large
urders within a single state.

20, Completion by Owner: If make­
ready is not com pleted by the date
specified in the utility's notice to
entities with existing attachments, a
utility, prior to the expiration of the 60­
day notice period (or lOS-day notice
period in the case of larger orders), may
notify the reqllesting attacher in writing
that it intends to assert its right to
complete all remaining work within 15
davs, In such cases, the utility will have
an'additional15 days to complete make­
ready. If make-ready remains unfinished
at the end of the 15-dav extension, the
attacher ma V assume c;mtrol of make,
ready at th8i point (Day 14H ol'the
timelin{l, or IJny 1 ~J:~ in thn case of larger
oruers). Thus, we permit a pole owner
to assert its right to 15 days to complete
make-ready in lieu of adopting an
automatic fifth stage for "multi-party
coordination" as proposed in the
FNPRM. For attachments in the
communications space, if the utility
does not timely assert its right to 15
extra days to perform make-ready,
control of the project transfers to the
new attacher immediately at the end of
the 60-day period (or lOS-day period in
the case of larger orders), and the
altacher may use a contractor to
complete make-ready,

21. Scope of the TimeJine The
time line we adopted-which is modeled
after the timeline that has been in use
in Utah-applies to all requests by
telecommunications carriers (including
wireless) and cilble operators for
attachment in the communications
space on a pole. The timeline begins
when an application is complete, such
that the utilitv has been provided with
the information necessary under its
procedures to begin to survey the
requested pole(s). including developed
engilleering specit1cations for the
particular oCjuipment tn be attached. A
ITludifiud fOl'lll of tlw tilJlnlilll' applies to
wireless attachments by
telecommunications carriers and cable
operators that are made above the
communications space. The timeline
does not apply to section 224 ducts,
conduits, ur rights-or-way, We ilffirm
tflUt completion of an initial pole
a ttach men t agreement or "master
agreement" is not a prerequisite to
starting the clock on a completed
application, which may have multiple
attilchment requests within it.
Applications that are outside the scope
of the timeline remain subject to the
general requirement that the pole owner
provide a specific written response
within 45 dilvs,

n, Remedy: Utility-Approved
COT/fmc-tors. f<equesters need a way to

obtain access to poles if a utility does
not meet the deadlines we impose. We
adopt the proposal in the FNPRM and
hold that, if a utility does not meet the
deadline to complete a surveyor make­
ready established in the timeline, an
attacher may hire contractors to
complete the work in the
communications space. We require each
utility to make available a reasonably
sufficient list of contractors that it
authorizes to perform surveys or make­
ready on its poles, and require that the
ilttacher must use contractors from this
list. We also seek to ensure that safety
and network integrity are preserved at
all costs, Thus, we require attachers that
hire contractors to perform survey and
milke-ready work to provide a utility
with an opportunity for a utility
representative to accompany and
consult with the attacher and its
contractor prior to commencement of
ilny make-ready work by the contractor,
Consulting electric utilities are entitled
to make final determinations in case of
disputes over capacity, safety,
reliability, and generally applicable
engineering purposes.

23. limit on Order Size. Based on the
record before us and successful state
models, we adopt limits on the size of
attachment requests that are subject to
the timelines we adopt today. The limits
on size of attachment requests apply
both to attachments in the
communications space and the longer
timeline for wireless attachments above
the communications space, Specifically,
we apply the timeline to orders up to
the lesser of 0,5 percent of the utility's
total poles within a state or 300 poles
within a state during any 3D-day period.
For larger orders-up to the lesser of 5
percent of a utility's total poles in a state
or 3,000 poles within a state-we add 15
days to the timeline's survey period and
45 days to the timeline's make-ready
period, for a total of 60 days, For in-state
orders greater thun 3,000 poles, we
require parties to negotiilte in good faith
regarding the timeframe for completing
the job. An attacher alwilYs has the
ability to submit requests of up to 3,000
poles in any 30-day period, so an
attacher could start a 9,000 pole order
within a single stilte through the
timeline over three successive months,

24. Stopping the Clock. Emergencies
and certain events during the make­
ready phase that are beyond a utility's
control may legitimately interrupt pole
attachment projects, and the FNPRM
sought comment on how best to
reconcile the timeJine with this reality.
We lldupt a "good and sufficient cause"
standard under which a utility may toll
the time line for no longer than
necessary where conditions render it
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illt'f:iJsiIJlt) to c'oll1plete tile make-ready
\\ 1)1 k wilhill the pl'flsuihuct tlnlHfriJlne,
!\ Iltilitv 1I1List exercise its judgment in
IIIVllkil;g a duck slopp(lge ill the context
II! ils gurll:ril 1 duty to provide tinwly i1!lei
lIofidiscrirnil1atory ,1ccess, and ,Ill

attacher may chalienge a utility's failure
to either meet its deadline or surrender
control of make-ready if a clock
stoppage is not justified by good and
sufficient cause.

R vl'ireless

2~ Specificity of' Denials We clarify
111<1t, Ill>(HrrllHss oj wtwthHI' a lltility has
HIJIHtilel agreement with a wireles'ti
r:arrier, the sper;ificity requirement of
'1 I, 140:J(b) of the Comlllitision's rules
applies to illl deniuls of requests for
access The Cornrnission's rules require
thill, when a utility denies a request for
HC,C;"SS, illllllst stilttl with specificity its
leasons tor doing so, Section 1.140J[bj
of the Commission's rules requires that
denials of aCCt)SS be confirmed in
writiJlg within 4~ days of the request
The utility also "shull be specific, shall
inchlde nil reJrwant evidence and
IIJ!UI'IIIHtiun supporting its denial. and
~;jIHII Pxpl,lin huw such evidence and
intormation relate to a denial of access
lor f8,ISOnS of lack of capacity, safety,
rrdidbility or engjIH~ering standards," In
the FNPRM. the Commission propostld
that, whew <I lltilit\' has no mastor
dgreement with iJ carrier for wireless
attachments requested. the utility may
satisfy the requirement to respond with
a written explanation of its concerns
with regard to capacity. safety.
reliability, or engineering standards,

:l6. Pole Tops. We clarify that section
224 allows wireless dttachers to access
the spdce above what has traditionally
la!l:n rufermd tu as "comm unications
spacu" Ull " !ltllu, On previous occasions,
the Commission hiJS declined to
est,lhlish a presumption that this space
IliaI' be resurveei fur utilitv use only, and
hu:: st<ltmi thatthr' unly recognized
limits to access for antenna placement
iJf[) those contiJined ill the statute, Yet
wirelHss dltachers dssert thaI pole lup
,ICI:(1SS is pHrsistenlly challenged bv !Jole
lJWnelS, wbo often impose blanket
prohibitions on attaching to some or all
pole lops Blanket prohibttions are not
pormH ted under the Corn rni SSiOll 's
rules. We reject Ihe iJssertions of some
utilities that uur rille rt~gareiing pole tops
wi II II eate a "ell' jixto preSlilTl ption in
favor 01 pole top attachmen1s" or
cilh(:r'wise "rHstrict <Ill t,JHI:lric ulilitv·s
right to dmlV aCC:llSS tor reasons oj saIBt)!
ilJJd rtdiHhilitv," Instead, we clarify that
a wireless carrier's right to attach to pole
tops is the same as it is to attnch to any
ulher part of a pole. Utilities may deny
d(:U~SS "where there is insufficient

capacity, and for reasons of safety.
reliilbilily. and generally applicable
Hngi neering purposes." The record in
this pruceeding is replete with examples
of various types uf pole tup attachments
that have been successfully
accommodated, both fur wireless
attachers and for the utilities
themselves.

C. Us/! of ContIactors for Attachment

27. As proposed in the FNPRM, we
resolve an ambiguity in the
Commission's rules regarding the use of
contractors to attach facilities "in the
proximity of electric lines" after make­
ready has been completed and
attachment permits issued, Specifically,
we clad fy that "proximity of electric
lines" in this context includes work that
extends in to the safety space that
separates the communications space
from the electric space, but does not
include work among the puwer lines,
While an attacher may use a contractor
to attach a wireless antenna above the
communications space and associated
safety space, we find that an attacher
may only use a contractor that has the
proper qualifications and that the utility
has approved to perform such work.
lJlilitit!s iJre not required to keep a
separate list of cuntractors for this
purpose, but must be reasonable in
approving or dis1lpproving contractors.
Accordingly. the standard for
attachment by a contractor in the
communications spacB remains that of
the "same qualifications" as the utility,
but any attachment in the electric space
must be at the higher utility-approved
standard.

D, Joint Ownership

2B. In the FNPRM, we proposed to
require owners to consolidate authority
in one managing utility when more than
one utility owns a pole and to make the
identity of this managing utility
publicly aV1lilable, We decline to adopt
the proposed rules relating to joint
ownership, but we clarify and
emphasize that we expect joint owners
to coordinate and cooperate with Bach
other and with requesting attachers
consistent with pole owners' duty to
provide just and reasonable access.

E. Legal Authority

:l9, We conclude that section 224
Huthurizes the Commission to
promulgate the access rules we adopted,
including the timeline iJnd its self­
f1fftH~tualiJlg remedy for failure In meet
tlw limelinH in the l:lJnIIUllllicHtiUTlS
space, Through section 224(b)(l).
Congress explicitly delegated authority
to the Commission to "regulate the rotes,
terms. and conditions for pole

attachments." as well as to develop
procedures necessary for resolving
complaints arising under the
Commission's substantive regulations,
and to fashion appropriate remedies. In
addition, section 224(b)(2) directs the
Commission to make rules to carry out
the provisions of this section. Congress
also gave more specific substantive
guidance for access to poles in section
224(£): "just and reasonable" access must
also be "nondiscriminatory."

Improving the Enforcement Process

30. Revising Pole Attachment Dispute
Resolution Procedures. In the FNPRM,
we sought comment on whether the
Commission should modify its existing
procedural rules governing pole
attachment complaints. Several
commenters expressed the view that
new procedures and processes are not
needed or that existing procedures can
be improved to address any problems.
Similarly. there was little discussion of.
or support for. the formation of
specialized forums to address
enforcement issues. A number of
commenters, however, maintained that
the Commission should do more to
encourage parties to resolve their
disputes themselves prior to filing a
complaint with the Commission.

31. We agree that parties ought to
nltlke every effort to settle their disputes
informally before instituting formal
processes at the Commission. Section
1.1404(k) of the Commission's rules
requires a complainant to "include a
brief summary of all steps taken to
resolve the problem before filing," and,
if no such steps were taken, to "state the
reason(s) why it believed such steps
were fruitless." In our view, however,
that rule does not adequately ensure
that the parties will engage in serious
efforts to resolve disputes prior to the
initiation of litigation. We believe a
requirement similar to that imposed by
the California Public Utility
Commission. requiring "executive-level"
discussions, should be incorporated into
the Commission's rules. We therefore
revise Commission rule § 1.1404(k) to
require that there be "executive-level
discussions" (i.e., discussions among
individuals who have sufficient
authority to make binding decisions on
behalf of the company they represent).
preferably face-to-face. prior to the filing
of a complaint at the Commission. We
will consider in any enforcement
proceedings whether such coordination
has taken place.

32, In addition, a number of
CUlIunenters expressed concern about
the length of time it takes for the
Commission to resolve pole attachment
complaints. We believe that the new
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pI O!:l;SSt)s L1dupll;d ldslJwlwre in the
Orner will have tlw effect uf expediting
Ilw pul" au l1SS process And, tollH<
lJxtel11 th,lt access disputes remain a
problem, we will make every effort to
resolve them expenitiously, We do not
hp.lieve that olher substantial chlmges,
sllC:h as new pron~<iuresOf specialized
!OI'lJII1S, <1m jlJstified ilt this time.

:J:l, E/fi"cilmt Informal Dispute
Resolution Process. The FNPRM sought
comment on whether the (;ommission
~;}\I)lIld attempt to encolllage "local
disl'lltl' 11~'''OllllioJl,''and spveral
,,'HlIllll'I/!l![S '~Ildlll';l!d Itll' Iltltion, We
agree, and believe that it is desirabJe for
pilrties to incilide dispute resolution
procedures in their pole attachment
agreements. Any refusal to enter into an
agreement because it contains a dispute
resolution provision would be
considered unreasonable. We suggest
that issues to be 'J(.hlre~sed speCifically
in a dispute resolution provision might
include the requirement of executive,
level settlement negotiations. and
rdiiJlll:e Oil a forum other than the
(;Ol1ll1lissiOIl (u.g.. an arbitrator or expert
fHilll~I) to n~sol\'e dispulns We also note
thai the COHlmission's pre-cump!CJint
mediation process has had marked
SIICC'f"SS in h£,lping partips resolve polf<
nll[lchment disputes. flnd we enr.ourage
parli!~s 10 Iitilizp Ihnt proCp.ss

34. Thi,., UrduI' a Isu l:oncllldtJs, as
proposed in the FNPRM. that the
portion of the Commission's rules
~ 1.14U4(1lI) that provides that potential
illllldwrs who arp nl!Oierf flccess to a
pole, dllct. or cOJldui111lIJsI IIh~ il
complaint "within 30 days of such
df'llinl" sho\lld be elimillflled, We
h"lil'Vp Illl' ;Jl)-dnv [llhJ JI[) longer SllrVl),
o useful purpose, and is actually
r'nlll1!t'rprrJcllll'livp ill times /,nv
C:OIll:l~1 [I nooul stnle complnints is
nddressed bl' our modifications of the
(:ul)]Jr]ission's JlrlHS ~ 1.1410, which
stnle Lhol remedies must be "consistenl
with the applicable statute of
limitations," We therefore eliminate the
portilln of the Commission's rules
~ 1.1404(m) TtJfJuiring thut denial of
,KLOSS l:ulllpl<JiJlIS Ill' rillJd within
30 days.

35. Remedies The FNPRM proposed
III illlllHlli ~ 1 14Hl of the Commission's
pule BttHLhlllent complaint rules to
tJlIulllp.rHtelhe remedies <Jvnilnhle to an
illliH:I1l<1 thai proves a ulility has
unlawfully delayed or denied access tn
its p()I(~s, ~irnflh; codifving the existing
authurity !lud practice. <Jlld we
flcr.ordingly noopt the rule change as
IJI t)lll)s(~d. Th,: f.\'f'H.'vl ,dso prupused tu
dllWltd the CUfJ\l1\issioll's rllles !:i'J.14IU
tn sper:ifv that compensfitofV damages
[11<11,1)1' HlI Mdt,r1 wll"rf~ an IIIlJBwful
dlJlliill [ll dld"v ul dCCI:SS is estnblished,

or a rate, term, or condition is found to
be unjust and unreasonable. After
ruviewing voluminous and sharply
divided comments on this question. we
decline, at this time, to amend the
Commission's rules § 1.1410 to allow
cornpensa tory damages. Gi ven all of the
rules designed to improve and expedite
pole access that we adopt herein, we
anticipate that attachers will experience
far fewer diffjr.ulties thal1 they have to
dnte. -

36. We also iJdopt the proposed
rnodification of the Commission's rultJs
~ 1,1410((;), which permits a monetary
award in the form of a "refund or
payment," measured "from the date that
the complaint, as acceptable, was filed,
plus interest." We believe that this
modification, which will allow
monetary recovery in a pole attachment
action to extend back as far as the
applicable statute of limitations, will
make injured attachers whole, and will
be consistent with the way that claims
for monetary recovery are generally
treated under the law. It will also
remuve the perceived impediment to
pre-complaint negotiations between the
parties to resolve disputes about rates,
tefITlf; and conditions of attachment. We
reject the cuntentinn thilt the proposed
rule change creates an incentive for
lIttachinR entities to attempt to
maximize their monet!try recovery by
waiting until shortly before the statute
of limitations has expired to bring 8

dispute over nltes to the Commission.
37. Unauthorized Allachments. In

modifying our rules regarding penalties
for unlluthorized attachments, we
acknl1wlBdg<J l11e wide range of opinions
nrnong COUllllelJtels rogording the scope
of the problem posed by unauthorized
attachments. Although the record is
insufficient for liS to make specific
findings regarding the scope and
sHveritv of non-compliance, there
appears lu!)() (J wf:dl·founded concern
that the current unauthorized
attadlment regime (i.e., the Mile Hi
case), which involves payment
amounting to no more than back rent.
provides little incentive for attachers to
follow authorization processes, and that
r:nmpetitive pressure to bring services to
market overwhelms any deterrent effect.
That said. we take seriously the
arguments by aUachers that utilities may
deem attachments to be unauthorized
because of poor record keeping or
changes in pole ownership. rather than
because uf the attacher's failure to
follow proper protocol. Consequently.
the pulicy we eJlUnciatH today applies
on a prospective basis only-i.e .. to new
aweements, or amendments to existing
ogrHements, executed aft!:H lhe effective
date of th is Ordel.

38. To address the concerns
implicated by unauthorized
attachments, we explicitly abandon the
Mile Hi limitation on penalties and
instead create a safe harbor for more
substantial penalties. Specifically. going
forward, we will consider contract­
based penalties for unauthorized
attachments to be presumptively
reasonable if they do not exceed those
implemented by'the Oregon Puc.
Oregon has established a multifaceted
system that contains. among others, the
following provisions:

• An unauthorized attachment fee of
$500 per pole for pole occupants
without a contract (i.e., when there is no
pole attachment agreement between the
parties);

• An unauthorized attachment fee of
five times the current annual rental fee
per pole if the pole occupant does not
have a pennit and the violation is self­
reported or discovered through a joint
inspection, with an additional sanction
of $100 per pole if the violation is found
by the pole owner in an inspection in
which the pole occupant has declined to
participate.

• A requirement that the pole owner
provide specific notice of a violation
(incJuding pole number and location)
before seeking relief !.lgainst a pole
occupant.

• An opportunity for attachers to
avoid sanctions by submitting plans of
correction within 60 calendar days of
receipt of notification of a violation or
by correcting the violation and
providing notice of the correction to the
owner within 1BO calendar davs of
receipt of notification of the violation.

• A mutual obligation of pole owners
and pole occupants to correct
immediately violations that pose
imminent danger to life or property. If
a party corrects another party's
violation, the party responsible for the
violation must reimburse the correcting
party for the actual cost of corrections.

• The opportunity for resolution of
factual disputes via settlement
conferences before an alternative
dispute resolution forum.

39. In a case where an attacher makes
unauthorized ott h.m nts to a pol at a
lime when the nttAchAr has no pol
attachment agr m ot with lh utility.
but later enters into such an agr ement,
we find that it would be reasonable for
the utility to apply the unauthorized
attachment provisions in that agreement
to attachments that were made before
the agreement was executed, as well as
to any unauthorized attachments made
following execution, If an attacher who
has made unauthorized attachments
withuut any contract with the utility
refuses to enter into a pole attachment
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iE'.n'I'IIlt'llt tbl! Iitilitv Illil\' st!(!k ntlwr
lellletJies including, for example. an
(Iction in state court for trespass.

4lJ. We do nol ildopllhe Orl!~[]n

sysll,rn as Fuderal1aw, but rather
c~J11lilluP to favor agreements negotiated
between utilities and attaching entities.
We simply conclude that we have
eXilminer! OrP.gon's rules and find them
to!w f1Hlsllnahle. anrllhal we would
expecl to find reasonahle any
unauthorized attachment provisions
(O[II"iIlUd III ilglmtllWnls that do nol
excel-Hi the Oregoll penillties. As Iloted
HIH)VI'. IllJwevI'r. the Orngon sanctions
ilj'(, part of il larger system lhat also
ii Ilnre!, protections to attachers that
ofJenlle in good faith. Consequently, we
antici pate that. like the Oregon system,
a reasonable pole attachment agreement
Hlsn will U'JIltaill provisions lhat providtJ
notice to attachers, a fair opportunity to
rp.meov violations, and R reasonable
jlIlJl:t-<SS lur resolving l'ac1uol disputes
Iha' III ,1\' ii ri St-<

41 T}II.' "S/l{1I (mil Sill'" RulH. Our
i'l'vi,~w olille cUJlIIIWllls J'tlsponding to
thl' FNI'RM'", proposal to rp.vise the
LOJlllliissinll', IOllg·stiIl1dilll': "sign 11Jl(l

SlW" lui", ",bidl ,dll)\" all illiachw·to
dlHlIenge the lawfulness 01 terms ill fill
execu1ed pole at1achment agreement
Ihal llit! dlli1J:hm cJailJls it WaS coerced
10 '1CCPpt in orner to gain 1lr.Cess 10
ulilil\ plll"s, pUlsuadtls us thlll the
Commission should lIot illllend
~ 1.1404(d) of the Commission's rules to
add a notice requirement to the "sign
ilnd sue" rule. Such a requirement poses
a significant risk of undu ly delaying the
llegotiation process and adding
unnecessary complexity to the
adjudir,ation of pole ClltDchment
(lJsputes before the Commission.
\!forp.over. we find that a number of the
iJlltmdl~d hp.l1pfits of the proposed notice
provision will btJ realized through the
nmnnomp.nt to the C.ommission's rules
'i 1. J4()4(~1. I"quirill~ I,xecutive-Ievel
discussions between the parties.

Pole Rental Rates

4~. In the FNl'lilvl. the COlllmis~iolJ

""light 10 limil Ihl! di~I()lti()Tls prIJsent ill
JIll' <:lIrJI'III pol", IHlltilllillt~S "to inLn'ilsB
till' i1\·"il.dJilJ\\' oj. iJild UJIJIP()litiofl fo[·.
advanced services to anchor institutions
ilnd as middle-mile inputs to wireless
services and other broadband services."
SOlllt! 01 which potentiallv could be
I.lassiJiud ilS lulucullllnUlIiciltiolls
services. Accordingly. the Commission
sought UHl1lTlelll 011 idl,~rniltivl'

Clpprunches for reinterpreting Llle
lelecom rate formula within the existing
statulory framework. including iJ

specific Commission proposal based on
dements fJroposed by TW Teler,om
IT\VTC) This ilpproach was cOllsistent

with till:' Naliol1il1 Broadbuno Plan's
recommendCltion to establish rates "as
low and close to uniform as possible"
based on evidence that the llncertainty
regarding the applicable rate "may be
deterring broadband providers that pay
lower pole rates from extending their
networks or adding capabilities (such as
high-cHpAcity Jinks to wireless towers)."
This uncertainty results from the risk
that, by offering services that potentially
could be classified as
"telecommunications services," a higber
telecom ren1al rate might then be
applied to the broadband provider's
I1ntim network.

A. The New Telecom Pole Rental Rate
43, The Commission adopts a

modified form of the FNPRM's proposal
as the new telecom rate. The new
telecom rate generally will recover the
same portion of pole costs as the CUTrent
cAhle rale, is fully compensatory, and is
grounded ill sOllnd economic policies.
Al:cordingly, the new rate will minimizo
the diffel'encft in rental rates paid for
attuchments that are used to provide
voice, data, and video sftrvices, and thus
wi II help remove market distortions that
afl'p.d Httachers' deploymont decisions.
Removing these barriers to
telecollllllunications and cable
dp.ployment will enable consumers to
benefit through increased competition,
affordnbility. and availability of
advanced communications services,
including broadband.

44. The Order reinterprets the
telecommunications rate formula for
pole attachments consistent with its
authority and the existing statutory
framework, The Commission identifies 8

range of possible rates consistent with
section 224(e). from the current
application of the telecom rate formula
based on fully allocated costs at the
upper end, to an alternative application
of the telecom rille furmuh.l bClsed on
cost causation princi pIes that results in
a rate closer to incremental costs at the
lower end. Within that range,
Commission seeks to balance the goals
01 promoling bloHdband Clnd othel
conlmtlllications sp.rvices with the
bistorica I rule that fJoltJ rental rates have
played in supporting the investment in
pole infrastructure, and thus define the
ambiguous statutory term "cost of
providing spnce" on that bnsis.

45. Upper-Bound flate. To begin
identifying the range of reasonable rates
that could result from tile teltJcom rate
formula, we first identify the present
teler-om rate £IS a reasonable upper
buund. Tile Commission's current
telecom rate formula is based on a fully
allocated cost methodology, which
recovers costs that the pole owner

incurs regardless of the presence of
attachments. It includes a full range of
costs, some of which do not directly
relHle to or vary with the presence of
pole attachments.

46. Lower-Bound Rate. As the
Commission observed in the FNPRM, "a
rate that covers the pole owners'
incremental cost associated with
attachment would. in principle. provide
a reasonable lower limit." However, the
section 224(e) formulas allocate the
relevant costs in such a way that simply
defining "cost" as equal to incremental
cost, as TWTC initially proposed. would
result in pole rental rates below
incremental cost.

47. Thus, to identify a lower-bound
rate that is consistent with this statutory
framework-and enables costs to be
Allocated based on the prescribed cost­
apportionment formulas-the
Commission relies on the basic
principles of cost causation that would
lmderlie a marginal cost rate without
defining "cost" as equivalent to marginal
or incremental cost per se. Under cost
causation principles, if a customer is
r.fltlsally responsible for the incurrence
of a cost, then that customer-the cost
causer-pays a rate that covers this cost.
This is consistent with the
Commission's existing approach in the
make-ready context, where a pole owner
recovers the entire associated capital
costs through make-ready fees.

48. For purposes of identifying a
lower bound for the teJecom pole rental
rate, we exclude capital costs from the
definition of "cost of providing space."
As an initial matter, we note that if
capital costs arise from the make-ready
process. existing rules are designed to
require attachers 10 bear the entire
amount of those costs. With respect to
other capital costs, the record
demonstrates that the attacher is not the
"cost causer" of these costs. In the case
here of applying cost-causation
principles to identify the lower-bound
telecom rate, tbe record includes
findings by economists and analysts that
capi1al costs are justifiably excluded
from the lower-hound rate because the
attachers cause nOlle or no more than a
de minimis amount of these costs, other
than those that are recovered up front
through the make-ready fees.

49. By contrast, we continue to
include certain operating expenses­
namely maintenance and administrative
expenses-in the definition of "cost" for
purposes of tllll lower bound telecom
rate formula. This is generally
consistent with cost causation
principles because it is likely that an
attacher is causally responsible for some
of the ongoing maintenance and
administrative expenses relating to use
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of the pole. Although the attacher might
not be the cost causer with respect to all
Llw opelatiIlg custs thaL 'would be
inclurled in the lower hound telecom
I<lll~, Cougress' inttmtion was that the
Commission not "embark upon a Jarge­
-;c,II,' 1'iI1(~JJlllkjllg Ploct)fHli Il~ in Pilch
I;.IS" iJJollgll1 iJdom it, 01 hy gf)lIural
ordur" to l!slillJlisli poll' I'lllllu] r1111ls.

50 f.!t!I/'llTIining I/w NI'I\' Just ()nr/
Fi(!(JsonohJI' reln'om Hu{e From witbin
tli~ 1'iI1lf\t' of possible inlerpretations of
Itw term "cost" for jlurpos~s 01 section
224(e), the Commission Ildopts a
partinJiilr r1nfinition of mst, anrl
IhlJrdol'l! <I particu!;lI' ratn ii:' lh()
appropriate just and reasonable telecom
rate. The definition of cost we select is
based on a balancing of policy goals. We
s~ek to ensure that the Commission's
policies promote the availability of
hroarlhancf services and pffjcient
competltion for those services. We also
J ','L()glljL'~. !l{)wp-ver. I hal pule reulal
riltes historically have helped support
tlw invflstlllPnt utilitins make ill their
Ill>!I' illfJastlllclure, and iit:kIllJwledge
utilities' policy mncerns about shifting
that hllldl'n to utilltv liilp-payers.

~11 \VI~ awul' willi Clllllllwnt[)rS whll
':,Xplillil lhill tlH!iJV, lilt: ltdecOl1l nlll: is
sliflil:i81l1lv high that it hilldp.rs
Illlpurtillll 'statutory uLJjectives. 1"01
example, commenlers explain that
1'"dllCillg the lele(;ofll l'ill,~ would
ill1l'I'OVH till: hliSilll~SS (;ilSl~ lor plovidillg
adVllJll;ed services, oecause it will
n,d'lc" till' l)xpHcled inCfClTwlltal casb
Illillillws I" PIII\'idillg Sllch slnvil;I)S.
IhP-IP-lly IllcreHsing lin) likelihuod thHI
the present value of the expected
incremental cash inflows will exceed
thl' jll'p,;pIJI \'iillll~ III thp fJxppct~d

incremental cash outflows, In addition
to reducing harriers to the provision of
new services, reducing the telecom rate
can expand opportunities for
l;urnrnunicHtions network investment.
WI! thlls uJIlcllIcfe thai lowering the
lelf)I.OIII rales will better eJl<lbJe
providers to compete on a level playing
fil)ld. will eliminate distortions in end·
user choices between technologies, and
i"ad tll provider behavior heing driven
IIIIJrt! 1)\ uIlllerlY\llg economic costs than
C1rbitl'<liy price liiHerentials. We also
fi nd persuasive the views of consumer
ild v[lulles ill th is resppc1. Notahlv.
"NASLJCA IIlembers are interested jn

keeping the costs of pole Httachments
down, so as tn keRp the costs of thel SR)
o.;(Jrvicl!s· •• down Hut NASI ICA
IIIIJlTllJ"IS cdslJ' , 'are IntellJsted ill
ensuring that pole attachment rates
nPIJ10lHJillelv (.IJIIlplJn:'Hte the OWlllJJS of
tli,' !Jolt'S so that other services aw not
rp,quired to suhsidizfJ the <lttar:hments "
n;iLlTlcil1~ these r:OIlCf~rns. NASlJCA

recommends that the cable rate "should
be used for all pole attachments."

52. We also observe that pole owners
have the opportunity to recover through
make-ready fees HJI 01 the cBfJital costs
actually caused by third-party attachers.
As a reslIlt, the pole owner need not
!mal' <my significant risk of unrecovered
polp investment undertaken to
i1r:r:ommodote a third-purty AttacheI'.
TIlliS, pormitting recovery of 100
percent of i1pportioned, fully allocuted
costs througb the pole rental rale seems
unwarranted under the statute and
could undermine furtherance of
important statutory objectives.

53, Although we do not permit
utilities to recover 100 percent of
apportioned, fully allocated costs
through the new telecom rate, we find
it appropriate to allow the pole owner
to charge a monthly pole rental rate that
renects some contribution to capital
costs, aside from those recovered
through make-ready fees. For example,
regulated pole attachment rates
historically have included such e
contribution, ilnd we are concerned that
acfopting fI telecom rate thet no longer
jlurmits IltilitiCls to nlcovp.r such capital
costs WOlllcl unduly burden their
ratepayers. We Clre 'also mindful of the
possihlll adverse impact of other pole
ottachment retorms. For one, our
regll lation of rates for attachments by
inclIrnhnnt 1.~;Cs couJrl rerlilce the
aJlltllll1tufcosts lhat utilities are able to
recover from other sources. Moreover, in
conjullction with the pole access
reforms adopted in this Order, we are
mindful of Congress' expectation that
the priority afforded an attacher's access
to poles would relate to its sharing in
the costs of that infrastructure. We
balance these considerations by
adopting. in most cases, the following
definition of "cost" for purposes of
section 224(e): (a) In urban areas, 66
percent of the fully allocated costs used
for purposes of the pre-existing telecom
rate: and (b) in non-urban areas, 44
percent of the fully allocated costs used
for purposes of the pre-existing telecom
rate. Defining cost in terms of a
percentage of the fully allocated costs
previously lIsed for purposes of the
lelucnrn rate is a readilv administrable
lIppruach, lind consistent with Congress'
direction that the Commission's pole
attachment rate regulations be "simple
and expeditious" to implement. Further,
the specific percentages we select
provide il reduction in the telecom rate,
und will, ill general, appruximate the
cable rate, advancing the Commission's
policip.s,

5-1. We adopt a different definition of
cost in non-urban areas-namelv, 44
percent of fully allocated costs-.:'..to

address the fact that there typically are
fewer attachers on poles in non-urban
areas, as reflected by the Commission's
presumptions. Given the operation of
section 224(e), using the same definition
of cost in both types of areas would
increase the burden pole ottachment
rates pose for providers of broadband
and other communications :mrvices in
non-urban areas. as compared to urhan
areas. Such an outcome would be
problematic given the increased
challenges already faced in non-urban
areas, where cost characteristics can be
different and where the availability of,
and competition for, broadband services
tends to be less today than in urban
areas. By defining cost in non-urban
areas as 44 percent of the fully allocated
costs we largely mitigate that concern,
particularly under the Commission's
presumptions.

55. We observe that these definitions
of cost, when applied pursuant to the
cost apportionment formula in section
224(e], generally will recover a portion
of the pole costs that is equa I to the
portion of costs recovered in the cable
rate. We conclude that the pole owner
will have appropriate incentives to
invest in poles and provide attachments
to third-party attachers, carrying
forward under our new approach to the
telecom rate. Moreover, this approach
will significantly reduce the
marketplace distortions and barriers to
the availability of new broadband
facilities and services that arose from
disparate rates.

55. The Commission's calculations
show that the costs for urban and non­
urban areas typically will be within the
higher- and lower-bound range
permissible under section 224(e), and in
those circumstances, we adopt that
definition of cost for establishing the
just and reasonable telecom rate.
However, if scenarios arise where the
costs identified above would be lower
than the 100 percent of administrative
and operating expenses that serves as a
lower bound for the zone of
reasonableness, we adopt the higher
definition of cost in those
circumstances. In sum, the applicable
cost for purposes of section 224(e) will
be the costs identified above or 100
percent of administrative and operating
expenses, whichever is higher.

57. We also reaffirm that wireless
carriers are entitled to the benefits and
protection of section 224, including the
right to the telecom rate under section
224(e). Specifically, in the 1998
Implementation Order, the Commission
explained that it has authority under
section 224(e)(1) to prescribe rules
governing wireless attachments used by
telecommunications carriers to provide
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telecommunications services. The
Commission also stated that Congress
did nol inttmd to distinguish between
wired and wireless attiJchments and that
tht)f() was no basis to limit the definition
tll Il,JI'('()lTlllll1nil:C1tions carriers lInoer
the statute only tu wireline providers,
The Commission nOled that, despite the
"potential difficulties in applying the
COfllmission's rules to wireless pole
dtt,lchments, as oppom:Ilts of
attachment rights have argued," it did
Ilnt see anv nlled for separate rules.
lnsltHIO, II f'xrJ\ained that "Iwlhen an
attilehmelll requims mol'l' than the
I'rf'SlIlllpti\'f' (Jlm-fllllt of uSilble space on
tlie pole," the Pf(~s\llllption can he
rehutted. Accordingly, wireless
ilttac:hments ilre entitled to the telecom
rate formula, and where parties are
11Ililbill to rPiH:h agl ef!ment through good
I'litli 11p.~()liCilitlns llil!\' rHO.\, bring H

1;(I[IJpldinllJefOf(l the Commission.
SH. We nlso address the role 01' the

11I!W !ld"COIll mlp. in the contexi of
': 1IlllilliJlgl"t1 sHrvic,'S SIlJIIP ciJble
operators express cOllcem that pole
owners will seek to impose rlites higher
than both the cable rate and the new
telecom rate where cable operators or
telecomrnwlicotions carriers also
provioe services, such as VoIP, that
havo not beAn r:lassified. We agree that
I his outCOIl1P. would lie cOlltrary to our
policv goals of rP.ducing the disparity in
I,oll~ rt!llt(ll rilles uIl10ng providers of
cornpntillg services and of minimizing
disputes. Consequently, we make clear
lhal the use uf pole attachments by
providers of telecommunications
services OJ cahle operators tu provirie
ClllJ1ll1in~ll:d services rioes not remove
Ihem from the pole Hltilchment rate
n~gul(ltiDfJ framp.work under section ~24.

K,11111~r, WI~ will nllt cOllsider rales for
fJule dttdLllJlleJILs by
telecommunications carriers or cable
operators providing commingled
sflr"il:es 10 be "jllst anri reasonahle" if
IhpI o"ctlt'd till' IlAW Ifd"com lotP.. This
action does not disturb prior
Commission decisions addressing
pMtiuilHI scenarins rng.1rding
cllJTIfllingleo serviCf's.

S\l WP. belip.ve that sfH:tion 224(1:)
)'ril' itills llil! COlnlllissil)11 sufficient
I,lliludf~ 10 adopt our definition 01 costs
IJndp.rlviog the rww ttdccom rilte. In
particular, sectioll 224(e)[2) and (3)
describp. how "Ial uti lily shall apportion
the cost 01 providing spflce" 011 fl poltt­
\-\'lwIIJt~r Iisilble or ullllsilblEt-but does
not d"rirw tlip. term "cnsl." WI' therefore
lilld th" tl'i'111 "the cost of providing
'i'dU'" In i", dlllbiguOlIs " Our lIew
ttllecom rate reflects a reasonable
interpretation of the ambiguous
slatutorv language, and we condude
tlWl CUI·lg't:lSS gave lhtl Cummissioll

authority to interpret section 224(e),
inel uding the am biguous phrases "cost
of providing space * * * otber than the
usable space" in section 224(e)(2) and
"cost of providing usable spBce" in
section 224(e)(:J).

60. We are not persuaded by electric
utilities that argue section 224(e) must
be read in a manner that mandates use
of a fully allocated cost methodology
based on legislative history. Primarily,
they cite to language in the legislative
history of the House bill endorsing a
fully allocated cost methodology and
other discussions in the legislative
history attempting to link the benefits
attachers receive from pole attachments
to pole renlal rales. We are not
persuaded that these arguments compel
an interpretation of section 224(e) that
is contrary to the Commission's
opproach

61. We also are not persuaded by
daims of utilities that the new telecllTn
rate will not enable them to recover
their costs. The new telecllm rate is
compensatory and is designed so that
utilities wi II not be crogs-subsidizing
attachers, !IS it ensures that utilities will
nlcover more than the incremental cost
of making attachments. The record
provides no evidence indicating that
thore is any category or type of costs
that are caused by the attacher that are
not recovered through the new telecom
rate.

B. Incumbent LEG Pole Attachments

62. In the 2010 FNPRM, the
Commission asked parties to refresh the
record on the issues raised in the 2007
Pole AIIQchmf~nt NPRM"both in light of
lhe specific telecolII rate proposals, as
well as the factual findings of the
National Broadband Plan." In addition,
the Commission sought comment "on
the relationship between the pole rental
rates paid by incumbent LECs and any
utber rights and responsibilities they
hllve hv virtue of their pole access
agreements with utilities," such as joint
use !lgreemlmts, !lnd whether any
remedies otherwise were ilvailable to
incumbent LECs ahsent the ability to file
complaints with the COlli mission: The
FNI'I1M alsc, sought COfllmellt Oil

proposals under which incumbent
LEes' regulated rate would be an
existing rate, wbether the cable rate, the
pre-existing telecom rate. or any new
rale adopted in this proceeding, or an
alternative fIlte, as well liS how to
b"JaJII:e the rate paid with the other
terms and conditions in incumbent
LEes' pole attachment agreements with
other utilities.

63. Based on the record in this
proceeding, we find it appropriate to
levisit our interpretation of section 224

with respect to rates, terms and
conditions for pole attachments by
incumbent LECs. We allow incumbent
LECs to file complaints with the
Commission challenging the rates, terms
and conditions of pole attachment
agreements with other utilities,

64, Statutory Analysis. In
implementing section 224, as amended
by the 1996 Act, the Commission
interpreted the exclusion of incumbent
LECs from the term
"telecommunications carrier" to mean
that section 224 does not apply to
attachment rates paid by incumbent
LECs, Although these decisions did not
consider alternative interpretations of
incumbent LECs' rights under section
224 in detail, the Commission's
interpretation appears to have been
based in part on incumbent LECs' status
as pole owners and thus "utilities"
under section 224, and in part on the
view that "Congress' intent" was to
"promote competition by ensuring the
availlJbility of access to new
telecommunications entrants,"

55. We find it appropriate to change
the Commission's prior interpretation of
section 224(b) with respect to
incumbent LEes given the evid nce in
the record regarding urrenl mClrket
realities, Over time, aggr gat
incumbent LEC pole ownership ba
diminished relative to that of electric
utilities. Thus, incumbent LECs often
may not be in an equivalent bargaining
position with electric utilities in poJe
attachment negotiations in some cases.
Further, although we agree with the·
Commission's prior assessment that
"Congress' intent" in section 224-and
the 1996 Act more broadly-was to
"promote competition," we believe this
intent was not limited to entities that
were "new telecommunications
entrants" at the time of the 1996 Act.

66. In reviewing the Commission's
prior interpretation of section 224, we
note that even incumbent LECs
acknowledge that they fire excluded
from the section 224 definition of
"telecomm unications carrier ,n and
generally concede that they thus have
110 statutory right to nondiscriminatory
pille access under section 224(f)(1). That
is, they agree that because section
224(f)(1) requires utilities to provide
nondiscriminatory access to
"telecommunications carriers," which
exclude incumbent LECs, they have no
statutory right of nondiscriminatory
access to poles, ducts, conduits or
rights-of-way under this provision of the
Act. We agree. They also contend,
however, that sections 224(b)(1) and
224(a)(4) provide an independent right
to reasonable rates, terms and
conditions for any pole attachment by a
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j!flJliirit!/ I}J leJp.C·O/lIl/lIl/licotioIlS stlfvir;e,
alln that 1111' ,(at Ilk lhlls fllilJl(latos th(~

COJrl1nission to apply the "just and
rPilsonahle" stilndard til pole
attachments tor illl such providers,
illcilidillg iIlCllll1b(~J1t l.Ees.

07. We are perSU<iclHU to revisit our
prio( cOflCiJlSiuII, ilmi Illsl(!aU adopt il
11l'W inll'rpl'l·daliofl oJ sectioll 224(1)).
Spt~J:iricall.\'. we filld that tht~

CUllIInisSIOI1 has authority to ensure th<it
illl:lIrnbelll LECs' Httal:hnients to other
utililltls' polt~s are pursuant to rates,
terms and conditions that are just and
reasonable. For one, this reflects the
marketplace evidence discussed above.
This also reflects the fact that actions to
reduce input costs, such as pole rental
rates, can expand opportunities for
investment, especially in combination
with otllt!r actions. which is pnrticularly
illq)Ollilllt giVI!1l the lip 1024 lIIillion
Americans th<it do nut have access to
11IO,HlhiJIld todav. ]TIf:umbenl LEC~

idelltify fivp. specitlc categories of
CflJlSU/lIl:lr ueuents arising from ensuring
jllst ilnd rBiisonable ratp.s for incumbent
LECs altfH:hmHnls to other utilities'
po"": (1) i't,dlll:t'd ti"II1itlld Oil llitl
uJliversJ! selvice fUJld urisiug fWIll

1,,11,,1 I·d illl IlIfI!II'f11 1.1-:(; costs; U)
'1lltrJrllllli, Ilo\\'·thl'lllgh ,,1' ':rJst
ItldlictiofiS to tht, rt~gldiited riltes of rate­
"f-retllrfl illcllmbent LEes; (3) use of
cost savings to iJllfHOVe service and/or
lower prices for broadband services in
<ireas with competition: (4) increased
broarlband deployment in areas where
incumbent LECs currently do not
provide broanhann dtl(, to the improved
hllsint!ss cast'; and (5) a SOlllee or I:apititl
lor expansIOn. We expect these
promised consumer benefits to occur,
fwd we eJlcourage incumbent LECs to
provide data to the Commission on an
ongoing basis demonstrating the extent
to which IlwSH benefits are being
reHlized. We would be cOIlCtlrned if
tlwse C:<1IlSUIlWr bt'nefits Wtlf(J not
rHaJizen. We will continue to monitor
the Olllt:OlllllS of the Order, and in the
absence of evidence that expected
benefits are being realized, we may,
lilllong other things, revisit our approach
to this issue.

68. We conclude that neither the
language or structure of section 224
precludes our finding that incumbent
LEes art! tmtitled to pole attachment
lilltiS. It'IIIIS ,lIld 1:<llidiliollS that ill'l'. jllst
,md 'I!",.lJll.Jhl" fJlI1SllilIIl llJ s,~dilJJI

LL"l(h)(l) Till, COIJlJlIISsion's authorily
to n,glll;,tl' thl' liltes. l('rms ilnn .
UJI1t1lliolls oj pule illtilchnwJ1ts by
'1I1:lIlllill'lll !.r.:c., dl'rivlls prilicipilily
from sHclion 224(b) of the Act In
Pill'tIUrliJl. section 224(LJ)(1) provides
that the COllJlflissillll "shall n,glJlntl' thp­
J ates. lerl11'. anti cOJldilitlnS lor pole

attachments to provide that such rates.
terms, and conditions are just and
rtlllSlllHlble. and shall adopt procedures
IltlceSSHr.y fmel appropriate to hear and
resolve complaints coocerning such
rates, terms. and cont!iliulIs." The
statute defines the term "pole
attachment," in turn. as "all V attachment
by a cable tHlevision system or provider
of telecommunications service to a pole,
duct, conduil, or right-of-wilY owned or
clmlrollHd by a utility."

69. Although section 224(a)(5) cites
section 3 of the Communications Act as
a starting point for defining
"telecommunications carrier." by
excluding incumbent LECs, it deviates
from that base line, resulting in a
definition that is unique to section 224.
In addition, where Congress did not
intend for the Commission to regulate
mtes, terms and conditions in a
particular respect. it stated this clearly.
Sect iun 224 's departure from the
definition in ser:tion 3, coupled with the
fact that Congress could have expressly
excluded attachments by incumbent
LEes from lhe Commission's
jurisdiction uver rates. terms and
conditions under section 224(b)(1),
I'0l·suar!t·) us III ililurprel "provider of
te!eCO[lllllllnicatiulI, SlJrvice" as ctistinct
from "telecommunicatiolls carrier" for
purposes of section 224.

70. Interpreting these terms as distinct
leads us to condude that the definition
of "pole attachment" includes pole
attachments of incumbent LECs.
Moreover. because section 224(b)
requirlls the Commission to "regulate the
rates, lp,rms, and conditions for pole
attachments," lInder uur revised reading
the Commission has a statutory
obligatiun to regulate the attachments of
incumbent LECs.

71. Guidance Regarding Commission
Review of Incumbent LEG Pale
Attachment Complaints. Having fOllnd
lhat section 224(b) enables the
Commission to ensure that pole
attachments by incumbent LECs are
accorded just and reasonable rates.
terms and conditions, we recognize the
need to exercise that authority in a
manner that accounts for the potential
differences between incumbent LECs
and telecommunications carrier or cable
operator attachers. As we observed in
the FNPRM. the issues related to rates
for pule nttnchrnents by incumbent LECs
misli ClllllplllX tjllllstions. both with
respecl to pOltmliHI remedies for
incumbent l.Ees ilnn the details of the
corn plain1 process itsel!. Tlleso
complexities can arise becCluse. for
example, incumbent LECs also own
many poles and historical1y have
obtained access to other uti lities' poles
within their incumbent LEC service

territory through "joint use" or other
agreements. We therefore decline at this
time to adopt comprehensive rules
governing incumbent LECs' pole
attachments, finding it more appropriate
to proceed on a case-by-case basis. We
do, however, provide certain guidance
bp,low regarding the Commission's
approach to incumbent LEC pole
attachment complaints.

72. We also note that outside of the
carrier's incumbent LEC service
territory, it would be subject to the pole
attachment regulations applicable to a
telecommunications carrier. In addition,
we decline to apply our new
interpretation of section 224
retroactively, and make clear that
incumbent LECs only can get refunds of
amounts paid subsequent to the
effective date of this Order.

73. Evidence of Bargaining Power. We
recognize that not all incumbent LECs
are similarly situated in terms of their
Largaining position relative to other
pole owners. For example. although
there has been 8 general trend of
reduced pole ownership by incumbent
LECs' relCltive to other utilities, there is
evidence that circumstances can vary
l:uIIsiderabJv from location to location.
Where porties are in a position to
achieve just and reasonable rates, terms
and conditions through negotiation, we
believe it generally is appropriate to
defer to such negotiations. Thus, in
evaluating incumbent LEC pole
attachment complaints, the Commission
will consider the incumbent LEC's
evidence that it is in an inferior
b~lrgaining position to Lhe utility against
which it has filed the om plaint.

74. Existing vs. New Agreements, The
record reveals that incumbent LECs
frequently have access to pole
attachments pursuant to joint use
agreements today. Although some
incumbent LECs express concerns about
existing joint use agreements. these
long-standing agreements generally
were entered into at a time when
incumbent LECs concede they were in
o more balanced negotiating position
with electric utilities, at least based on
relative pole ownership. As explained
above, we question the need to second
guess the negotiated resolution of
arrangements entered into by parties
with relatively quivlllenl burgainlng
power. Consistent with the rOT going.
th C mmi 'Ion is unlikely to fiJld the
rates, terms and conditions in existing
joint lise agreements unjust or
unreitsonable. The record also indicates,
however. that both incumbent LECs and
other utilities have the ability to
terminate existing agreements and seek
new arrangements, and that, at times,
each type of enlity has sought to do so.
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To the extent that an incumbent LEC
can demonstrate that it genuinely lacks
the ability to terminate an existing
agreement and obtoin a new
[IrriHlg(~munt, the Commissioll call
I [Jllsidc~r that as appropriate ill a
UJrnplaiilt proceeding. The Commission
\\'illl~Vlt'W (;ollljJlaints regarding
agr~tHIltmts between inculnbtJnt LEes
and other utilities entered into
following the adoption of this Order
hased un the totalit\' of those
dgreurlWTlts, consis1enl with ItHJ
additional g1lidance we offer below In
dddilioll. tll tlw I)XttHll that all
incumbent LEe Cilll show that it WHS

compelled to sign a new pole
attach ment ngmeTTlent with mtes. terms.
or conditions that it contends are unjust
or unmiislHlable simply to maintain pole
occess as u result of a utility's unequal
bargaining power, we note that the "sign
and sue" rule will apply here in a
l1lilTlljp.r similar to its application in the
I:CHltflxl uf pole attachment agreements
between pole owners and either cable
opp.rutors or telecommunications
(:arTiers.

75. HejtJl'lJIlctJ to Other Agreements.
As discussed above, the historical joint
use H~r8fllllents between incumbent
l.Ees and other utilities implicate rights
and responsibilities that differ from
those in typical pole letlse agreements
between utilities and
telecommunications carriers or cable
operators, Under any new agreements,
to the extent that the incumbent LEC
demonstrates that it is obtaining pole
llttachmen ts on terms and conditions
that leave them comparably situated to
tr,[er;ornmuniCiltions carriers or cable
IJper"turs, Wl~ bldieve it willlm
"flpl J)printt~ to lise tlrt~ "ale uj the
\ ')l1lpdriJiJll~ {Itlil!:her dS tire "jllst HIIO

rp.asoIHlble" mte for pllrrH)SflS 01 sHction
L:J 4(b) ,\s disclIsspd ,,!JI)Ve. just Hlld
II'H,;nlldllie Ill>!l: ililill.il'lll'nis J'illes lur
incumbent LECs are not bound by the
IUl'lnulas ill sections U4(dl or (ef
VV!wru inCllmbent LECs are attaching to
other utilities' poles on terms and
r:unditions that are comparable to those
lhat apply to a telecommunications
cClrrier or a cable operator-which
genera lly will be paying a rate equal or
similar to the cable rate lInder our
rules---competitive neutrality counsels
in favor of affording incumbent LECs
thp. same rate as the comporable
provider (whether the
lelp.uJlI1muJlicatiolls carrier or the cable
operatoJ). In this regilrd, an incumbent
l.Ee: mighl demonstrate that it obtains
access to poles on terms and conditions
that ore the same as a
lel"coT1lrJIlillicntions ciJrri(~]' or cable
olJerotol. Liklc'wise, an illcumuent LEC

may seek the same term or condition
that applies to a telecommunications
carrier or cable operator upon a showing
that it otherwise is comparably situated
to that provider.

75. Even if the terms and conditions
of access are not the same, however,
incllmhfmt LEes may seek tn
delIH·lIlstralp. that the arrangement at
issue does not provide a material
advantage to incumbent LECs relative to
cable operators or telecommunications
carriers, To facilitate this analysis, we
modify our pole attachment complaint
rll les to requi re that incumbent LECs
provide, in a complaint proceeding, any
agreements between the defendant
utility and a third party attacher with
whom the incumbent LEe claims it is
similarly situated (or that the other
utility do so if necessary).

77. By contrast, if a new pole
attachment agreement between an
incumbent LEe and a pole owner
includes provisions that materially
advantage the incumbent LEC vis a vis
a telecommunications carrier or cable
operator, we believe that a different rate
should apply. Just as considerations of
competitive neutrality counsel in favor
of similar treatment of similarly situated
providers, so too should differently
situated providers be treated differently.
Tn particular, we find it reasonable to
look to the pre-existing, high-end
telecom rate as a reference point in
complaint proceedings involving a pole
owner and an incumbent LEC attacher
that is not similarly situated, or has
failed to show that it is similarly
situated to a cable or ­
telecommunications attacher. As a
higher rate than the regulated rate
ovailoble to telecommunications carriers
ilJlr1cahle operators. it !wlps C1ccolwl lor
purticular arrangements that provide net
novAll togAS to incuTTlhnnt LEes roliltivn
to cilblfl 0lwmtufs or
telel:ommunications carriers. We find it
pmdent to identify a specific rote to be
used as a reference point in these
circumstances because it will enable
better informed pole attachment
negotiations b(~twel1n incumbent LECs
amI electric utilities. We also believe it
will reduce the number of disputes for
which Commission resolution is
required by providing parties clearer
expectations regarding the potential
outcomes of formal complaints, thus
narrowing the scope of the conflict. For
uxample, we would be skeptical of a
complaint by an incumbent LEe seeking
a proportionately lower rate to attach to
an electric utility's poles than the rate
the incumbent LEe is charging the
electric utility to attach to its poles. We
helieve that a just and reason<Jble rate in
such circumstances would be the same

proportionate rate charged the electric
utility, given the incumbent LEC's
relative usage of tha pole (such as the
same rate per foot of occupied space).
Further, we find it more administrable
to look to the existing, high-end telecom
rate, which historically has been used in
the marketplace. than to attempt to
develop in this Order an entirely new
rate for this context.

78. We also recognize that incumbent
LECs generally ara pole owners
themselves and, like electric utilities.
have agreements governing access to
their poles. As appropriate, in
evaluating an incumbent LEC's
complaint. the Commission may also
consider the rates. tenns and conditions
that the incumbent LEC offers to the
electric utility or other attachers for
access to the incumbent LEe's poles.
including whether they are more or less
fE:lVorable than the rates, terms and
conditions the incumbent LEC is
seeking, Further, evidence that a term or
condition was contained in the parties'
prior joint use agreement will carry
significant weight in the Commission's
assessment of whether a refusal to agree
to a substantially different term or
condition regarding tha same subject in
a new agreement is unreasonable.

79. Other Fora for Dispute Resolution.
Some electric utilities and other
commenters have observed that certain
state commissions might provide a
forum for resolving incumbent LEC­
electric utility pole attachment disputes.
We do not preclude parties from
electing to pursue complaints before
state commissions, rather than before
the Commission. Section 224 ensures
incumbent LECs of appropriate
Commission oversight of their pole
attachments. however, and we therefore
do not require incumbent LECs to
pursue wlief in state fora before filing a
complaint with the Commission.

Clarification and Reconsideration of
the 2010 Order

80. Prospective Policies. We clarify
that a utility m(ly not simply prohibit an
attacher from using boxing, bracketing,
or any other attachment technique on a
going forward basis where the utility, at
the time of an attacher's request.
employs such techniques itself. As
Fibertech points oul, even a policy that
is equally applied prospectively is
discriminatory in the sense that it
disadvantages new attachers. Thus, the
relevant standards for purposes of
determining a utility's "existing
practices" are those that a utility applies
at the time of an attacher's request to
use a particular attachment technique-­
not the standards that a utility wishes to
apply going forward. A utility may,
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however. cJlOOSP to reduce or elimindte
altogether the use of a particular method
0] attachment used on its poles.
including boxing or bracketing, wbich
would alter the ranga of circumstances
in which it is obligated to allow future
attachers to use the same techniques.

ill. loinl Ownership. We also clarify
that. where a poJ~! is jllintly lJwnmJ and
Ihe llWlwrs hnve Adopted different
stHndards reg<lrding the use of boxing,
hl'Hckcting, or othE'lr Httachment
techniques. the joint owners may apply
the mom rpstrictlve standards. For
instance, if an electric utility and an
incumbent LEe jointly own'a pole but
hilVI' divergenl stilndards rugarding the
lIS(" 01 boxing, they lIlay refuse to allow
lIll attadltJr to box in fl situation where
boxill~ would be allowed by one
utility's standards but not the other's.
We d'isagree with Fibertech that
pt!f1l1itling application of the more
restrictive standard will allow joint pole
oWlwrs to "double te<lJlJ" attachers by
demnlldjllg compliance with one set of
slilndards iniliillly ,md then a different
sl"1 Intel. In Drder'lo ovoid a claim that
Ilwir tOI'll!S ,1JHl l~oJHjitiollS tor H(;CeSS Hre
ulljuSl, UIlI'8,lSIll\i\hlc OJ discrililiTliitory,
joint pole owners should settle on <lnd
dppl\ i\ single sel of standards-not
difJenmt sets at different times.

82 Similar CircuflIsfo!l('/!S mId till.'
Electric Space. At the r.mdition's
rm-luest. we clarify lhal an electric
utilitv's use of Aparticular attachment
techliique for facilities in the electric
space does 1I0t obligate the utility to
ollow the same technique to be used by
altachers in the cOlTlInunications spoce.
We likewise c:Iarify. in response to the
Florida lUlls' request, that the existence
of boxing and bracketing configurations
in the eler.tric space do not trigger an
attacher's right to use boxing and
bracketing in the communications
space. The 20}O Order specified that
iltlHI:iJers Are entitled to use the same
tecllHiques tlrat the utility itself uses in
similar circumstances, and we agree
With the petitioners that the above
situatiuns do not involve similar
circulllstances. For instance, boxing and
III ,It kr~tirJf: ill \Ill' CIJIT1JlllIIJic,ltioIiS SPiil:l~

r:,iI! lililil If1l111S1; oj (1IInl,ing ,IS a Jll~"ns

"lllldilitulldlll:l! illid r"!Jalf :\!ld "Iso
lllrllpllr:nttl polo dlAIlWI 0111.

BJ. \Vf' disHf;i'et! wlltl Ih,' fHllltioiwrs,
how",,()]', thilt the fllJlldisl:riJoinalillfl
requirement in section ;Q4(11(1) ctpplies
()Id y to the Axtent thllt a pole owner has
a[Jawed itself or othlolrs to use an
attachment technique in the
communications space of a pole. As
explained in further detail below, the
Act does not limit a utility'S
nondiscrinrin<ltioll uuligaliuns to
:H:tiviti~s Iha1 tilk() plaCl! ill the

communications space, Thus, while an
electric utility's use of an attachment
technique in 'the electric space might
not obligate it to permit use of such
technique in the communications space,
its use of all attachment technique (like
boxing and bracketing) in the electric
space may, in fact. obligate it to anow
use of that technique in the electric
space. The salient issue is whether the
attacher's use of a particular technique
is consistent with the utility'S, not
whether its use is consistent with the
utility's in the communication space.

84. Insufficient Capacity and the
Electric Space. We deny the Florida
IOUs' request to find that a pole has
"insufficient capacity" if an electric
utility must rearrange its electric
faei lities to accommodate a new
attacher. As explained in the 2010
Order, a pole does not have insufficient
capacity WhlolrlJ a request for attachment
could be accommodated using
traditional methods of attachment.
Rearrangement of facilities on a pole is
one of these ll\p.thods, and llothing in
the statule suggests that, for purposes of
gauging cilpacity, rearmngement of
facilitilols ill the electric space should be
treated differently from rearrangement
of facilities in the communications
space. Thus, where rearfllngement of a
pole's facilities-whether in the
communications space or the electric
space-can accommodate an
attachment, there is not "insufficient
capacity" under section 224(fl(2).

85. Space-and Cost-Saving, The
Florida IOUs argue that section 224(f)(2)
allows an electric utility to deny use of
a particular attachment technique when
the utility itself has not used or
authorized that technique as a means of
saving both space and cost, We disagree
that section 224(f)(2) is so limited. We
find that the Florida IODs' restrictive
interpretation has no basis in the text of
section 224 and would enable a utility
to refuse an attacher use of a particular
attachment technique in situations
where the utility itself uses the
technique or authorizes its use by third
p'lrties. If a IItility uses hracketing as a
nwans oj' silving cost (hilt not space) in
11 PiHticIIIC1r tVPt~ oj situatiun, j'or
instilllcfl. it rnlls1 nllow nttachers also to
IISI) I,UII:k.t:llng But [HJder Ihe Floridu
lOlls' forrnuIHtioJ!, the ulilitv would
have no duty to do so. '

Congressional Review Act

86. The Commission wiIJ send a copy
of this Report and Order in a report to
be sent to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.c.
l:lOl(a)(l)(A).

Paperwork Reduction Act of1995
Analysis

87. This document contains new
information collection requirements
subject to the Paperwork Reduction Act
of 1995 (PRA), Public Law 104-13. It
wiIJ be submitted to the Office of
Management and Budget (OMB) for
review under section 3507(d) of the
PRA. OMB, the geneml public, and
other Federal agencies are invited to
comment on the new or modified
information collection requirements
adopted in this Order,

Final Regulation Flexibility Analysis

88. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), an Initial Regulatory Flexibility
Analysis (IRFA) was included in the
2010 Order and FNPRM in WC Docket
No. 07-245 and GN Docket No. 09-51.
The Commission sought written public
comment on the proposals in these
dockets, including comment on the
IRFA. This Final Regulatory Flexibility
Analysis (FRFA) conforms to the RFA,

A Need for. and Objectives of, the
Proposed Rules

89. In this Report and Order and
Ordei' on Reconsideration (Order), FCC
11-50, adopted and released on April 7,
2011, the Commission revises its pole
attachment rules to promote
competition and to reduce the
potentially excessive costs of deploying
telecommunications, cable, and
bfOllduand networks, The Commission
has historically relied primarily on
private negotiations and case-specific
adjudications to ensure just and
reasonable rates, terms, and conditions,
but its experience during the past 15
vears has demonstrated the need to
provide more guidance, Accordingly,
the Commission establishes a four-stage
time line for wireline and wireless
access to poles; provides attachers with
a self-effectuating contractor remedy in
the communications space; improves its
enforcement rules; reinterprets the
telecommunications rate formula within
the existing statutory framework; and
addresses rates, terms. and conditions
for pole attachments by incumbent
LECs The Commission also resolves
multiple petitions for reconsideration
and arldresses various points regarding
the nondiscriminatory use of attachment
techniques.

B. Summary of the Significant Issues
Raised by the Public Comments in
Response to the IRFA and Summary of
the Assessment of the Agency of Such
Issues

90. One commenter discussed the
IRFA from the FNPRM. A group of
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i1sslJcial iUJls representing rural
lelc~plll)lw c:omp<ll1ies <trgued
sIHH:ilir:illiv thai Ihe Commission should
adopt Ilw low,)s! telecoll1 rate fOl
oro<Jdh,md connections, adopt an
inc:Urllbent LEC dis!-'ute rfisolution
process. and cap pule attachment orders
al 100 poles, We squarely address these
ronr;prns bv rRvising tbti Sf-cliOT! 224(fi)
rental rate fOJ pule uttachments used by
telecommunications cllrriers to provide
telecommunications survices; penllitting
incumhent LEes 10 file complaints with
thl' Commission to lil1sure reasOlHlbJe
rates, tfJrms, and cunditions of pole
attachments; llllrl adopting the JeSStir of
a numericaJ or u percent,lge-based cap
on pole orders,

C Dc'scription alld Estimate of the
i'JlIlIlbur of 8171a1l t:ntities to Which the
1'l'lIpmed Hull's Muv AIJplV

q 1, The RFA di reels af?Bncies to
provide it descriptiun of, and where
fnasible, an estimate of the number of
snliJll.:nlitil:s tbill rnav be affected by
lb~: proposed rules and policies, if .
adopted. The RFA generally defines the
term "smull entitv" as having the same
meaning as the terms "small business,"
"small organization," and "small
governnwllta] jurisdiction." In addition,
the term "small business" has the same
nHllining as the term "sHll:lll uusiness
concern" under the Small Business Acl.
A "slIlail husillf:ss concern" is one
which: (1) Is independently oWlled and
oJlI'rilten; (2) is not dominant in its fic:ld
"I op"ralilln; ilnd l:l! siitisfillS filly
i"lditiolllll':lil"riill'stiliJlisb,:d hI' tlltl
,c;Ht\

II" SlJuJl!lJu'j/ll'"",'s Ndlietilwic!lI,
lilt': I ,III.' iI I (Ii"! e,1 i1JlJlI'I,Xilll'lIl1lv 2LJ Ii
1Illllie)1I S/llllJl bllsillesses, according to

II", ,'iHA
\-l~j, Siliall (JrganizutJOns, Nationwide,

as of :wrn, there are approximately 1.6
million small organizations, A "small
organ izatioj]" is generally "any not-for­
profit enterprise which is independently
owned and operated and is not
dominant in its field."

H4. Small Govemmental Jurisdictions.
The term "small governmentul
jurisdiction" is rletinpd generally as
"gU\ 'JlfllIlfHlls oj cil il~S, towns,
luwuships, villages, school districts, or
,'pt,e:i,;! distlicts, with d populatiull of
less tban liftv thousand," Census Bureau
d'itH lor 2002 indicate that therl:1 were
fl7 52" lUCid ~ov!Jrnmellt<J1 jurisdictions
III tllH IJrllt.iO Stat!!s. WI: I,stillliltl: that,
of Ihis lllt~1. 84.377 (~lllitiHS Wlm, "srnBll
government<ll jurisdictions." Titus, WH

estimate Ihat most governmenlal
jurisdictions are small.

95, We have incJudl:1d small
incumbenl local exchange carriers in
this presl·:nt RFA ilnalysis, As noted

above, a "small business" under the RFA
is one that, inter alia, meets the
pertinent small business size standard
(e,g" a telephone communications
bus iness having 1,500 Dr fewer
elilployeos), and "is not dominant in its
field of operation," The SBA's Office of
Advocacy contends that. for RFA
purposes. small incumbent local
exchange carriers are not dominant in
their field of operation because any such
dominilnce is not "national" in scope.
WI' have therefore included small
illcumbent local exchange carriers in
this RFA analvsis, although we
emphasize thelt this RFA action has no
effect on Commission analyses and
determinations in other, non-RFA
contexts.

go, Incumbent Local Exchange
Carriers (ILEGs). Neither the
Commission nor the SBA has developed
a small business size standard
specifically for incumbent local
exchnnge services. The appropriate size
standard under SBA mles is for the
category Wired Telecommunications
Carriers, Under that size standard, such
a business is small if it has 1,500 or
fewer employees, According to
Commission data, 1,311 carriers have
reported that they are engaged in the
provision of incumbent local exchange
services, Of these 1,311 carriers, an
estimated 1,024 have 1,500 or fewer
em ployees and 287 have more than
1,500 employees. Consequently, the
Commission estimates that most
pruvidtJrs of illl:lIrnut>nt local exchange
servit:e arll smHI] busint~sses that may be
.\ fft'c:tf)(! hv om proposed Het iun, .

\17 (,'olllfmtitiw! Lu(;ol l:.'xchanglO
{,'(Jf rilOl's {(;/,1\'L\), r:'omrJt!titi~,t! Access
j'roviders (CAP.,). "ShoI'tJd-7't'nanl
SCIYice Providers," ond "UthlOl' /.ocol
Sel'l'ice Providers," Neither the
Commission nor the SBA has developed
a small business size standard
speci fically for these service providers,
The appropriate size standard under
SBA rules is for the category Wired
Telecommunications Carriers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data. 1005
c:<Jrriurs huve reporled that they are
engaged in the provision of either
competitive ilC:l:ess provider services or
corn petitive local exchange carrier
services, Of these 1005 carriers, an
estimated 918 have 1,500 or fewer
employees and 87 have more than 1,500
c~l1lployees. In addition, 16 carriers have
rP.[Jorted that they are "Shared-Tenant
Service Providers," and a1l16 are
estimated to have 1.500 or fewer
employees, In addition, 89 carriers have
reported that they are "Other Local
Service Providers," Of the 89, all have

1,500 or fewer employees.
Consequently, the Commission
estimates that most providers of
competitive local exchange service,
competitive access providers, "Shared­
Tenant Service Providers," and "Other
Local Service Providers" are small
entities that may be affected by our
proposed action,

98, lnterexchange Garriers (IXCs).
Neither the Commission nor the SBA
has developed a small business size
standard specifically for providers of
interexchange services. The appropriate
size standard under SEA rules is for the
category Wired Telecommunications
Carriers. Under thet size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 300 carriers have
reported that they are engaged in the
provision of interexchange service, Of
these, an estimated 268 have 1,500 or
fewer employees and 32 have more than
1,500 employees. Consequently, the
Commission estimates that the majority
of IXCs are small entities that may be
affected by our proposed action.

99, Satellite Telecommunications and
All Other Telecommunications. These
two economic census categories address
the satellite industry, The first category
has a small business size standard of
$15 million or less in average annual
receipts, under SEA rules, The second
has a size standard of $25 million or less
in annual receipts. The most current
Census Bureau data in this context,
howuvm, are from the (last) economic
census of 2002. lind we will use those
figures to gauge the prevalence of small
husillllsses in these categories,

1DO, The category of Satellite
Tuillcol'llmunications "comprises
establishments primarily engaged in
providing telecommunications services
to other establishments in the
telecommunications and broadcasting
industries by forwarding and receiving
communications signals via a system of
satellites or reselling satellite
telecommunications." For this category,
Census Bureau data for 2002 show that
there were a total of 371 finns that
operated for the entire year, Of this
total, 307 firms had annual receipts of
under $10 million, and 26 firms had
receipts of $10 million to $24,999,999,
Consequently, we estimate that the
majority of Satellite
Telecommunications finns are small
entities that might be affected by our
action.

101. The second category of All Other
Telecommunications comprises, inter
alia, "establishments primarily engaged
in providing specialized
telecommunications services, such as
sntellite tracking, communications
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Inlllnwtry, and radar station operation,
This industrv also includes
llSlublislllllllllts primarily engaged in
providing satellite terminal stations and
associated facilities conner.ted with one
or 1Il0re terrestrial systems and capable
of transmitting telecommunications to.
~nd receiving telecommunir.ations from,
sntnllilu SYSIHIfIS." For this cntogory.
Census Bureau data ror 2002 show that
there were a tolal of 3:~2 firms Ihal
operaled for the enlire ytlar. Of Ihis
lolal, 303 firms had annual receipts of
under $10 million and 15 firms had
annual receipts of$10 million to
$24.999.999, Consequently. we estimate
that thn majority of All Other
'l'l·decolllln unicatiolls fi rHls are small
fmtities that might be affected by our
action.

102, Wirdl',<;'<; Telrcommunir.ations
(:(lrrl,"I' II',X('f'IJ! Srlldlllf'j Sinr:,' Z007,
till" (;f>nSlis BUlnau ha" placed wireless
tir"l,> VI iliJiTi litis Ilt:W. br'(lad, eCllfl<Jlllir:
u'nslis calt!~urv. 1'1 ior 10 thai time, such
linns we're wilhin the now-!wptlrseded
CII1(;goritJs of "Paging" Hnd "Cellular and
Other Wireless Telecommunications."
t Intlllr 111ll PlllSHllt ,Inrl prim cHtllgorius,
the SEA has deemed a wire]l:Iss busilWSS
to be small if it haS 1 ,5UU or fewer
employees, Because Census Bureau data
are not yet available for the new
category, we will estimate small
husiness prevalence using the prior
categories and associated data. For the
category of Paging, data for 2002 show
that there were 807 fifTns that operated
fur the enlire ye;)r, 01 this total. 804
firms JIiH] t:mploynll;nt of 999 or fewer
r'fllplflvees, HI1(1 three !"inns 1111d
l'lllplo\'flwnt of 1,000 f!mplovuus OJ

Inon! For the r:HtegOry of Cellular and
[lthel' lVin:lpss Tdecoml11unications,
dalil for 2()()~ shuw thill thert; were 1,397
firms that operated for the entire year,
01 this lolld, 1,378 firms had
employment of 999 or fewer employees,
(Il1d 10 firms hill] empluYll1l:1nl of 1,000
f!rnploynes or more Thus, we estimate
Ihal Ihe majority of wireless firms are
small.

1(l:!, (;0111111011 COl'/"i!!/" P(If!,ing. As
lllllud, since Z007 the Census Bureau
has placed pagillg plllviders withill tht-:
timan el:ol\omic census c~tegory of
Wireless Telecommunications Carriers
(except Salellite). Prior to that time,
such firms wnn, withlJl ttw now­
superseded cate~ory of "Paging." l Inner
Ilw prl!st-:Jll and prior calegorills, IIll:
SBA has deemed a Willlletiti business 10

btl small if it has 1,500 or fewer
employees. Because Census Bureau data
are nol yet availabll:l for the new
category, we will estimate small
business prevalence using the prior
( iltl:~lJf\' <Jlld asslJ{:i,ill"J dilLl. Thr, dMa
1,)[' 20m shuVI' tl1<1t th.:Je w(~re H07 lirrns

thol opemted for the entire year, Of this
lola!. 804 firms had employment of999
LJr lewer ern pJovees, and three firms had
emploYIllHnt of 1 ,000 employees or
more. Thlls, we estimate lhat the
majority of paging firms are small.

104. In addition, in the Paging Second
Report and Order, the Commission
adoptHd a size standard for "small
businetises" for purposes of determining
their eligibility for special provisions
such as bidding credits and installmtJnt
payments, A small business is an entity
that. together with it affiliates and
controlling principals, has average gro s
r venues no exceeding $15 million ror
the preceding three year. The BA he
approved this rlefinition. An initilll

uctiOD orMetropoliten Ecouomic Area
(M :.J\) licenses was conducted in th
year 2000, Of the 2.499 licenses
ouctioned, 985 Wllre sold. fifty-seven
compHnifls claiming smHl1 husiness
status won 440 lic(mSHS, A subsequent
auction of MEA iJnd Ecollomic Area
lEA) licenses was htlld in thtl yellr 2001.
Of the 15,514 licenses auctioned. 5.323
were sold, One hundred thirly-two
colllpanitis claiming small business
status purchased 3,724 licenses. A lhird
auction, consisting of8,874 licenses in
each of 175 EAs and 1,328 licenses in
all bullhree of the 51 MEAs, was held
in 2003, Seventy-seven bidders claiming
small or very small business status won
2.093 licenses.

105, Currently, there are
opproxJmat ly 74,000 Common Carrier
Pa ing licenses. According to the most
n~l:ent Tr nd in T lephone Service. 281
cOirrier. rei orted thel tbey lIIere engaged
in Ihe provision r"poging and
m ssagingn 'ervices. Of lhtlse. IlJl

estimated 279 have 1,500 or fewer
employees and two have more than
1.500 employees. We estimate that the
majority of common carrier paging
providers would qualify as small
entities under the SBA definition.

106. Wireless Telephony. Wireless
telephony includes cellular, personal
cOlnJTIunicCllions services, and
specialized mobile radio telephony
corriers. A not d, lhe SI3A has
d ",lop d u mull business size
SIBil art! llr Wlrl:lles.
T..I communicallons Curriers (except

at Ilite) nder tll SA 'ma II business
size standard, a business is small if it
has 1.500 or fHwer employees.
According 10 T"f~lIds in Telephone
Service data, 434 carriers reported that
they were engaged in wireless
telephony. Of Ihese, an estimated 222
have 1,500 or fewer employees and 212
have more than 1.500 employees. We
have estimated that 222 of these are
small under the SBA small business size
standard,

107, Broadband Personal
Communications Service. The
broadband personal communications
services (PCS) spectrum is divided inlo
six frequency blocks designated A
through F. and the Commission has held
auctions for each block. The
Commission bas crealed a small
business size standard for Blocks C and
F as an entity that has average gross
revenues of less than $40 million in the
three previous calendar years, For Block
F. an additional small business size
tandard for "very small busin ss" was

added and is defined as an entity tha .
ogelhar with its affiliates. he average

gross reveuues of oat more than $15
million for the preceding three calendar
years, These small business size
. tan da rds , in the context of broadbHlld
PCS auctions, have been approved by
the SBA, No small businesses within the
SEA-approved small business size
standards hid successfully for licenses
in Blocks A and B. There were 90
winning bidders that qualified as small
entities in the Block C auctions. A total
of 93 "small" and "very small" business
hidders won approximately 40 percent
orthe 1,479 licenses for Blocks D, E, and
F. In 1999, the Commission reauctioned
155 C, D, E. and F Block licenses: there
were 113 small business winning
bidders.

108. In 2001. the Commission
completed the auction of 422 C and F
Broadband PCS licenses in Auction 35.
or the 35 winning bidders in this
lIuction. 29 qualified as "small" or "very
small" b ,inesst:ls. Subsequ nl events,
cone mmg Auction 35. including
judicial and agency determinations,
re ult d in a tolal of 163 C and F Block
licenses being available for grant. In
2005, the Commission completed an
auction of 188 C block licenses and 21
F block licenses in Auction 58. There
were 24 winning bidders for 217
licenses. Of the 24 winning bidders, 16
claimed small business status and won
156 licenses. In 2007, the Commission
completed an auction of 33 licenses in
the A. C. and F Blocks in Auction 71.

f lhe 1'1 ~ iuning bidders. s' w fe
designated entities. In 20OS, the
Commission 'ompl I d an auction of 20
Broadband CS lie n es in the ,0, E
and F block Ii . nse ill Auction 78.

109. Advancvd Wireless Services. In
2008, the Commission conducted the
auction of Advanced Wireless Services
(AWS) licenses. This auction. which as
designated as Auction 78. offered 35
licenses in the AWS 1710-1755 MHz
and 2110-2155 MHz bands (AWS-l).
The A WS-l licenses were licenses for
which there were no winning bids in
Auction 66. That fiame year, the
Commission completed Auction 78. A
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lJidder with attributed average annual
gruss revenues that excfleded $15
Illilli(lll ond did not exceed $40 million
lor the preceding three years (small
bllSi[H:s~) received a 15 percent di~count

nn its winning bid. f\ hidder with
alll'illlJlf!d '-lV'·I'iIW~ <Innll,d grns.'i rt!VenlltlS
11i,,1 did IHlt l:xClHHI $1:) Inillion ror llie
l'Il~' lldi[l~ ,illtHl Vfl,ll''' (vllrv SllI,dl
llll,illessj IE!unvud u ~!i j>fll'l:!lnl diSUJlllIt
on its winning bio A binder thaI III:ld
combined tutal assets ul less than $50U
million and r.ombinl~d gross revenues of
less thlln $IL5 million in each of the last
IWll VtHlrS qUAlified for entrepreneur
still liS. Four winning bidders that
identified themslJlves liS vBry small
businesses won 17 licenlies. Three of the
winning bidders that identified
themselves as a small business won five
licenses. Arlditionally. one other
willning hioof'r Ihat qualified for
f!lltn~prnlllHlr status won 2 lir.enses.

I Ill. NrJf'(ul1'hrlfld Personal
{;OIlIIlIUJlic(J/iuns Sen'ices. In 1994. the
(:Ollllilission [;Onollcten an auction for
"i'HII1W!J.llld I'(;S lic:unses.1\ second
IllicliOI] was also condlll:teo later in
J 'j\cj4. For purposes of the first two
Narrowband pes auctions. "small
businesses" were entities with average
gross revenues fur the prior three
Cn hll1 dll l' voars of $40 million or less
Throllgh tlwse illlctiollS. IhR
COlllmission ilwardpd fJ lol,l! of 41
:i<:i'IIS(;.", 11 01 which welE' oIJtililWd hI'
lour small businesses. To ensure
melmingful participation by small
hllsilless entities ill future auctio/ls. the
COIllJllissillil [jfJopted a twu-tiered sll1all
!Jusines;, siZlJ standHrcJ in the
Nnrrowbnnd pes Secolld Rp,p()J1 and
Orner. A "small business" is an entity
that. together with aftlliates and
controlling interests, has average gross
rHvnnlles ror the three preceding years of
/lut lllore thil/l $40 million. A "very
small business" is ,Ill entity that ..
toguther with affiliates and controlling
interelits, has average gross revenues for
thlJ three preceding years of not more
thull $15 million. The SBA has
''1'PJ'II\E!r! '/]pse sillal! b1lsiness size
still1dill'rls /\ thinl ,Iuclion was
I 1I11dllr:lfld in L0(11. flerH, fivf' bidrl()rs
won :117 (Metropolitan Trilding Al'eas
and nationwide) licenses. Three of these
claimed status as a small or very small
entity and won 311 licenses.

11 i. Cellular Radioldephone SelVice.
Auction 77 was held to resolve one
group uf llIutualJy exclusive
applications for Cellular Radiutelephone
Service Iicenses for uTlserved areas in
New Mexico. Bidding crfldits for
dthiFnillptl,lntitills wnm not itvililitbltl in
.\1I1.1i'JlI77 1[1 ~()()H. 111£, (;ol1llllission
'"lllpl'''''d tho: 1:I"stlrl ,I£Jl:lioll of OTlI'
I£lls"J'veri 'illJ'ViCll awn in lIlt! Cdllllilr

Radiotelephone Service. designated as
Auction 77. Auction 77 concluded with
one provisionally winning bid for the
unsnrved aretJ lotaling 525,002.

112. Private Lund Mohile H(}(jia
(PUv!Rj. PlJvlR systems SArve Hn
Ilsscllli,,1 rolt, in a ronge Df industrial.
business. land tn:lJlsportation. Blld
Illlbi it: slifety HI:tivilies. These radios arB
L1s()d by companies of all sizes operating
in all U.S. business categories, and are
often used in support of the licensee's
primary (non-telecomm un icati ons)
business operations. For the purpose of
detennining whether a licensee of a
PLMR system is a small business as
defined by the SBA. we use the broad
census category, Wireless
Telecommunications Carriers (except
Satellite). This definition provides that
a small entity is any such entity
employing no more than 1.500 persons.
The Commission does not require PLMR
licensees to disclose information about
number of employees. so the
Commission does not hHve information
that could blJ used to deterll1illp. how
many PLMR licensees constitute smaIJ
entities under this definition. We note
that PLMR licensees generally use the
licensed facilities in support of other
busilless activities, and therefore. it
woulrl also be helpful to nssess PLMR
licensees under the standards applied to
the particular industry suhsector to
which the li':ensefl belongs.

113. As of March 2010, there were
424,162 PLMR licensees operating
921 ,909 transmitters in the PLMR bandli
below 512 MHz. We note that any entity
engaged in a commercial activity is
eligihlfl to hold a PLMR license. and thot
any revislJd rules in this context could
therefore potentially impact sma IJ
entities covering a great variety of
industries.

114. Fixed Microwave SelVices. Fixed
microwave services include common
carrier. private operational-fixed. and
broadcast auxiliary radio services. At
present. there are approximately 22.015
common corrier fixed licensees and
01.670 private operational-fixed
licensees find brol:!dcast auxiliary radio
licensees in the microw(lve services.
The Comrnissioll has lIot created a size
standard for a small business
specifically with respect to fixed
microwave services. For purposes of
this analysis, the Commission uses the
SBA small business size standard for the
category Wireless Telecommunications
Corriers [Hxcept Satellite), which is
1,SUO or fewer ellll-'Ioyees. The
Commission does not hilve data
specifying the number of these liCfHlsBes
thnt hilve no more than 1,500
employees, and thus are unable at this
t i rne to estimate with greater precision

the number of fixed microwave service
licensees that would qualify as small
business r.oncerns under the SBA's
small business size standurd.
Consequently, the Commission
estimates that there am 22.015 or fewer
common carrier fixed licensees and
61.670 or fewer private operalional­
fixed licensees and broadcast auxiliary
radio licensees in the microwave
services that may be small and may be
affected by the rules and policies
proposed herein. We note. however. that
the common carrier microwave fixed
licensee category includes some large
entities.

115. Local Multipoint Distribution
SelVice. Local Multipoint Distribution
Service (LMDS) is a fixed broadband
point-to-muitipoint microwave service
that provides for two-way video
telecommunications, The auction of the
986 LMDS licenses began and closed in
1998. The Commission established a
small business size standard for LMDS
licenses as an entity that bas average
gross revenues of less than $40 million
in the three previous calendar years, An
additional small business size standard
for "very small business" was added as
an entity that. together with its affiliates,
has average gross revenues of not more
than $15 million for the preceding three
calendar years. The SBA has approved
these small business size standards in
the conlext of LMDS auctions. There
were 93 winning bidders that qualified
as small entities in the LMDS auctions.
A total of 93 small and very small
business bidders won approximately
277 A Block licenses and 387 B Block
licenses. In 1999. the Commission re­
auctioned 161 licenses; there were 32
small and very smull businesses
winning that won 119 licenses.

116. Rural Radiotelephone Service.
The Commission has not adopted a size
standard for small businesses specific to
the Rural Radiotelephone Service. A
significant subset of the Rural
Radiotelephone Service is the Basic
Exchange Telephone Radio System
(BETRS). In the present context. we will
use the SBA's small business size
standard applicable to Wireless
Telecommunications ClIrriers (except
Satellite). i.e., an entity employing no
more than 1,500 persons. There are
approximately 1,000 licensees in the
Rural Radiotelephone Service, and the
Commission estimates that there are
1,000 or fewer small entity licensees in
the Rural Radiotelephone Service that
may be affected by the rules and
policies proposed herein.

117. Broadband Radio SelVice and
Educational Broadband SelVice.
I::lroaoband Radio Service systems,
previously referred to as Multipoint
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Distributioll Sorvice (MOS) ilnd
Multichannel Multipoint Distribution
Service (MMDS) systems, and "wireless
cable," transmit video programming to
subscribers anrl provide two-way high
s[lHed nala operations using the
lflic:rnw:we frequencies of the
Hroadbilnd Rlidiu Service (BRS) and
Educational Bruadband Service (EBS)
(previously referred to as the
Instructional Television Fixed Service
(In'S)), In connection with the 1996
HRS illluion, the ClJlllmissiun
IJstahlisherl a small business size
sttWdilrd <IS an p.l\tily thaI had unnual
average gross reven ues of no marp. than
$40 milliol\ in the previous three
"<Ill'lldilf 1'('i1I', Tlw ill'S itllt:tions
I'Psultud ill !i7 SIH( I:SSfJJi hiddp,rs
UiJlilillillg li<;ullsing lIfJfloltunities 1'1)1'

4~J:j Basic Trading Areas (UTAs). UJ the
67 auction winners, 61 met the
netin ition of a small husiness. BRS also
includes licensees of stations authorized
prior to the Buction. At this time, we
estimate that of the 61 small business
BRS C1uction winners, 48 remain small
business licensees. In addition to the 41:l
sma 11 businesses that hold BTA
Iluthorizations, there are approximately
:l!J~ ilJ(:llrnbent BRS lir:ensees that are
i:I)IJ,idernd sluall ,"Iltities. After adding
Ihl' number of small business auction
liumsreHs 10 tho Ilumber of illcumbHnt
licIHlsHes oot ulreody counted, we find
thot Itwre am currently i:lpproximately
4411 RRS Jir:rHlsHllS lhal am defined as
~Illilll hllsinnsses undE::r either the SBA
or till! (;onIJrlission's rules, tn 2009, the
Cunlloissiun cunducted Auction 86, the
sale of 78 licenses in the BRS areas. The
Commission offered three levels of
bidding r.redits: (il A bidder with
Httributed average Bnnual gross revenues
IhHIl1xceen $15 million and do not
t,xUJcd $4(J III ill ion for the prP.ceding
tll!l'll Vl',lrs (small business) will receivH
il 15 pt!II:t1111 discount un ils \....'inning
hin: (ii) i1 hiddBr with illtributed Ilverage
i1111111111 glll~S II" l~rIUI~S Ihil\ 'Jxceed $]
1IIIIIillTi ,111<1 till Illli t~,\l:l,t!d $1:; (]Jillioll
lo! tilt, prt:l:t,ding Ihn'" vtJHI'S (verv sll1all
!HISillUSS) will recl!ivl! II 25 percent
disI:t1l111t on its winning bid: and (iii) a
billdlJr with attributed averuge allllual
gross rl-lvonues that do not eXI:psd $3
million I'm the preceding three years
[ell(nJprsneur) will receive a 35 percent
disCDunt on its winning bid, Auction 86
concluded in 2009 with the sale of 61
licenses Of the ten winning bidders.
Iwo biddE::rs that claimen small business
status won 4 liclJllsus; ulle hidder that
cillimeu verv slllall husiness status won
Ihlel~ lil:(~Il~tls: i!lid Iwo lJiddp.rs thnt
i 'i1iltwcI t'lttlt'flll~lwur sl,dllS WOli six
IICtlilSHS

118. III uddiliun. the SBA's Cable
Television Distribution Services small
business size standard is applicable to
EBS. There are presently 2,032 EBS
licensees. All but 100 of these licenses
are held by educational institutions,
Education'al institutions are included in
this analvsis as small entities. Thus, we
estimate ·thal at least 1,932 licensees are
small businesses. Since 2007, Cable
Television Distribution Services have
been defined within the broad economic
census category of Wired
Telecomm unications Carriers; that
category is defined as follows: "This
industry comprises estahlishments
primarily engaged in operating and/or
provioinfi ,1I:t:OSS to transmission
facilities filin infrastructure that thev
own ultd/or Il:ilse for the tnlOsTllission of
voiCE1, <latH, text, sound, und video using
wired telecommunications networks.
Transmission facillties mllY he bllsed on
a single technology or a combinlltion of
technologies." The SEA has developed a
small business size standard for this
r:ategory, which is: all such firms having
J ,500 or fewer employees, To gauge
SITHJJl business prevalence for these
cable services we must, however, use
current census data that are based on
the previous category of Cahle and
Other Program Distribution and its
associated size standard: that size
standard was: all such firms having
$13.5 million or less in annual receipts.
According to Census Bureau dllta for
2002, there were a total of 1,191 firms
in tbis previous category that operated
for the entire year. Of this total. 1,087
firms had annual receipts of under $10
million, and 43 firms had receipts of
$10 million or more but Jess than $25
million. Thus, the majority of these
firms can be considered small.

1 J9. Cable Television Distribution
Services_ Sinr:e 2007, these services
hHVtJ hmm dtJfinud within the broad
ecunulllic census category of Wired
Telecommunicatiulls r:arriers; that
c:"tegury is dnfinud as follows: "This
i nd ustry cOilllJristls (~stClblishJTlents

prinlilrily engHt-\ed in operating aud/or
providing access tu transmission
facilities and infrastructure that they
own and/or lease for the transmission of
voice, oata, text, sound. and video using
wiren telecommunications networks,
Trunsmission facilities may be based on
a single technology or a combination of
technologies," The SBA has developed a
small business size standard for this
category, whir.h is: all such firms having
1,500 or fewer employees. To gauge
small business prevalence for these
cable services we must, however, use
current census data that <Ire based on
thE! previous category of Cuble and

Other Program Distribution and its
associated size standard; that size
standard was: all such firms having
$13.5 million or less in annual receipts.
According to Census Bureau data for
2002, there were a total of 1.191 firms
in this previous category that operated
for the entire year, Of this total, 1,087
firms had annual receipts of under $10
million, and 43 firms had receipts of
$10 million or more but less than $25
million. Thus, the majority of these
firms can be considered small.

120, Cable Companies and Systems.
The Commi sian ha also developed its
own sm 11 business size standards, for
the purpose of cable rate regulation.
Under the Commission's rules, a "small
cable company" is one serving 400,000
or fewer subscribers, nationwide,
Industry data indicate that, of 1,076
cable operators nationwide, all but
eleven are small under this size
standard. In addition, under the
Commission's rules, a "small system" is
a cable system serving 15,000 or fewer
subscribers. Industry data indicate that,
of 6,635 systems nationwide, 5,802
systems have fewer than 10,000
subscribers, and an additional 302
systems have 10,000-19,999
subscribers. Thus, under this second
size standard, most cable systems are
small.

121, Cable Systt:lTI Operators. The
Communications Act of 1934, as
amended, also contains a size standard
for small cable system operators, which
is "a cable operator that, directly or
through an affiliate, serves in the
aggregate fewer than 1 percent of all
subscribers in the United States and is
not affiliated with any entity or entities
whose gross annual revenues in the
aggregate exceed $250,000,000." The
Commission has determined that an
operator serving fewer than 677 ,000
subscribers shllll be deemed a small
operator. if its annual revenues, when
combined with the total annual
revenues of all its affiliates, do not
l!xu~ed $250 million in the aggregate.
Industry data indicate that, of 1,076
cable operators nationwide. all but ten
are small under this size stllndard. We
note that the Commission neither
requests nor collects information on
whether cable system operators are
affiliated with entities whose gross
annual revenues exceed $250 million,
ond therefore we are unable to estimate
more accurately the number of cable
system operators that would qualify as
small under this size standard.

122, Open Video Systems. The open
video system (OYS) framework was
es1ablished in 1996, and is one of four
statu tori Iy recognized options for the
provision of video programming



'266'36 Federal Register/Vol. 76, No. 89/Monday, May 9, 2011/Rules and Regulations

st!l"vil.U' hI' lOCH I UXl.l!allgU carrier:;. The
UVS Ii Hlll~,work ~)ruvidus opportunities
I'll Ihe disllihlltiOTl 01 vid"o
I'rugnil1\lllillfi other thall lhrollgh (:<Jble
WSIt'llb II", 'lUSt! ()VS (Jlll!riiluIS IlI'ovidt:
sllhseription st;rviu)s, (JVS riills within
t~111 SH/\ smilll business size slilllclaro
covering cable services. which is "Wired
Telecommunications Carriers. n The SBA.
hAS oevelopeo a small business size
stiilldal'd for this category, which is: All
such firllls having 1,500 or fewer
employees. To g<iuge sma]] business
pr~valellce 1'01 such services we llIust,
however. use current census dala that
<ire based on the previous category of
C,lh1f~ i1nd Othel' Progrllm Distribution
i1Jld ils ,ISSO(:iiltl'd si~,e standard; that
siw sl,l(I<Lild WilS: i111 su,:h iirrns having
$1:15 l11illion III Ipss in ilJillual receipts.
Acr:ording to Census Rurenu data for
Z002, thHrI~ were a tolal of 1.191 firms
ill Ihis I'roviolls cHlegory Ihal operated
t'or tllf1 f',ltim veHr Orthis total, 1,087
filliiS Iwo i1nlluill receipts of under $10
million, and 43 firms had receipts of
$10 million or more but less than $25
million. Thus. the majority of cable
firms can be considered small. In
addition., we note that tbe Commission
has CRl't ified some OVS operators, with
SUllll~ now providing sf,rvico, HroarillHnd
""~'v)u' I'llJvidBI'S (BSPs) ill'''' Cll rrrm I Iv
1111' IHilv ~lgJiifil i1111 1l<Jldtll's u! CJVS
l.I~rl: flCHt iUlIs or local ()VS franchlSllS.
Thl' COllllnission does not havtl
IllliJlU:lal 01 enlploymcJit inl'ofinatiLln
rpgHrding tIll' pnliti"s ilLlthllrizod to
I'j'ol'ide OVS, StHTll1 01 which Illil;; flOt
yet be operationaL Thus, ugain. at least
SOllie of the OVS operators JIIay qU<ilify
as smull entities,

123. G'CJble Television Relav Service,
Tbis service includes transm'itters
gtlnernlly used to n~lay cable
programming within cable television
system distribution systems, This cable
SI'1 vice is defiJled within the broad
economic census category of Wired
Telecommunications Carriers; that
clllngllfY is defined 8S follows; "This
industry comprises l'slablishments
primarilv engaged in operating and/or
provid ing ClCUJSS to transmission
J,ll:ilities and infrastructure that thev
uwu an%J lease for the tJansmissiull ()f
voiu'. datu, 11lX\' suund, and video using
wirlJd tellJ(:ommullicalions rwlworks,
Transmission facilities may be based on
a single technology or a combination of
technologies." The SBA has developed il

small husiness size standard for this
(illt'gor\', which is: All sllch firms
IliiVlflg I ';JOl1 or ff,Wur rHllpIIlYIl(~s. Tn
gauge sJllulllJusiness pn)ViJIHI1C[) for
cable services Wli II\USt. however. use
current census oata thilt are based Ull

the previolls ciltegory of Cable and

(Jlher Progrum Distribution and its
assodiJted SiZI' standard: that size
stHndHrd was: illl such firms having
S 1:1,;:; million or less ill annuid receipts,
I\u:ording to Census Burllau data for
21102, there were f1lotal of 1.191 firms
in this previous category that operated
for the entire year. Of this total, 1.087
firms had annual receipts of under $10
million, and 43 firms had receipts of
$10 million or more but less than $25
million, Thus. tha majority of these
firms can be considared small.

124. Multichannel Video Distribution
lind Uata Service MVDDS is a terrestrial
fixed microwave service oper<ltlng in
the 12,2-12.7 GHz band, Thf!
Commission adopted criteria for
dl1fining three groups of small
businesses for purposes of determining
their eligibility for special provisions
such as bidding credits, It defined a very
small business us an entity with average
annual gross revlInues not exceeding $3
mi Ilion for the preceding three yaars: a
small business as an entity with <lverage
annual gross revenues not exceeding
$15 million for the preceding three
ye<irs; and an entrepreneur as an entity
with avera~e annual gross revenues not
exceeding $40 million for tha preceding
three years, These definitions were
approved hy the SI3A, On January 27.
L()04, tile Commission completed an
auction of L14 MVDDS licenses
(Auction No. 53). In this auction, ten
wi nning bidders won a total of 192
MVDDS licenses. Eight of the ten
winning bidders claimed small business
status and won 144 of the licenses, The
Commission also held an auction of
MVDDS licenses on December 7.2005
(Auction 63), Of the three winning
bidders who won 22 licenses. two
winning bidders. winning 21 of the
licenses, claimed sm<lll business status.

125. Internet Service Providers, The
2007 Economic Census places these
firms, whose services might include
voice over lntarnet protocol (VoIP), in
either of two categories. depending on
whether tha service is provided over the
prnvider's own telecommunications
connectiolls (e,g. cable ano OSI., ISPs),
or over client-su pplied
telecommunications connections (e.g.
dial-up rSPsJ. The former are within the
ciltegory of Wired Telecommunications
Carriers, which has an SBA small
business size standard of 1.500 or fewer
employees. The latter are within the
category of All Other
Telecommunications, which has a size
standard of annual receipts of$25
mi1lion or less, The most current Census
Bu reau data for all such finns, however,
are the 2002 data for the previous
census category r:a \led Internet Service
Providers. That category had a small

business size standard of $21 million or
less in annual receipts, which was
revised in late 2005 to $23 million. The
2002 data show that there were 2,529
such firms that operated for the entire
year, Of tbos!"', 2,437 firms had annual
receipts of under $10 million, and an
additional 47 firms had receipts of
between $10 million and $24,999.999.
Consequently. we estimate that the
majority of lSP firms are small entities.

126, Electric Power Generation,
Transmission and Distribution. The
Census Bureau defines this category as
follows: "This industry group comprises
establishments primarily engaged in
generating. transmitting, and/or
distributing electric power.
Establishments in this industry group
may perform one or more of the
following activities: (1) Operate
generation facilities that produce
electric energy: (2) operate transmission
systems that convey the electricity from
the generation facility to the distribution
system; and (3) operate distribution
systems that convey electric power
received from the generation facility or
the transmission system to the final
consumer." This catagory includes
Electric Power Distribution.
Hydroeler:tric Power Generation. Fossil
Fuel Power Generation, Nuclear Electric
Power Generation. and Other Electric
Power Generation. The SBA has
developed a small business size
stHndard for firms in this catagory: "A
firm is small if. including its affiliates,
it is primarily engaged in the generation,
transmission, and/or distribution of
electric energy for sale and its total
electric output for the preceding fiscal
year did not exceed 4 million megawatt
hours," According to Census Bureau
data for 2002. there were 1,644 firms in
this category that operated for the entire
year. Census data do not track electric
output and we have not determined
how many of these firms fit the SBA
size standard for small, with no more
than 4 million megawatt hours of
alectri output. Cons quently. we
estimate thaI 1,644 or fewer firms may
b considered sma]J under the SBA
small business size standard,

127. Natural Gas Distribution, This
economic census category comprises:
"(1) Establishments primarily engaged in
operating gas distribution systems (e,g"
mains, meters); (2) establishments
known as gas marketers that buy gas
from the well and sell it to a distribution
system; (3) establishments known as gas
brokers or agents that arrange the sale of
gas over gas distribution systems
operated by others: and (4)
establishments primarily engaged in
transmitting and distributing gas to final
consumers," The SBA has developed a
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SIIl,dllllISiIHlSS sizp standard for this
illduslry, which is: 1\11 such firms
1l<II'jllg ':iOO III fHwtn' "1l1ploVHHS,
,\r:r nrdillf; tll (;PIISIIS Bu)'e,1lI data for
L()()L, IlwfP WI)Te 4GlJ firms in this
category that operated for the entire
vear Of this total. 424 firms had
ern ploY'ment of fewer than 500
employees. and 18 fimls had
mnploymenl (Jf :i00 tn 999 empluyees.
Thu~. the lTl<ljoritv of firms ill this
categury can be consiJe)'ed small.

128. Water Supply und irrigation
Systems This economir. r;ensus r;ategory
"r;omprises p.slllblishrnents primari Iy
UlIgClW"i in "1J(~l'illing wnlf,), treMmnnt
plants illld/m lJpufilling wat"r sllpply
systems," The SEA has developed a
small husiness size standard for this
illdllSlfl which is: .'\11 slich finns
having $h.:i \JIiJlion ur less in allllual
IHI:Hipts, Accordin~ to Census Bureau
d,ll" !Ol :~[)()~. thIll''' v-urt: :l,B:lO firms in
lliis cntl'gllrv thilt Il['eraled for tlHlllntil'p.
year. Uf this total, :l,757 firms had
annual sales of less than $5 million, and
37 firms had sales of $5 million or more
hut less than $10 million. Thus, the
llJajurity of firms in this category can be
cOllsidered small.

J), lJescription of ProjActOrl Reporting,
lil:cordkel:1pill{!, ond Othl-!I Compliance
Requirements

129. The timeline for access to poles
that we arlopt today wi II marginally
affect recordkeeping anrll;olllpliilnr;e
requirements for utilities and altachers.
We anticipate that utilities and attachers
willlllllrlifv ttlt'ir [Hcc1rdkp'l"ping
rngardi ng the perlorrnance of mak.e·
rp.ildv work. including timeliness, safety,
.Jl:ll \ \)llill it.!. ill (lId,·" III :--lltlW

I 111I11I!iallC:" wilh t!ltIlilll"lirll' ill thn
CdSI' ul il dispuln Tlw Illltilication I'Lde
requires the inclusion ofr.ertain
Illt'lIlnwlilJlJ in 11l'lke·r"i.Idl' Tlotif1C:fltilJns
Slllli \1I o(ia,r <Il1achers w;. also
illJlil.il'i1te lhilt tlw rull' rngarding Ih"
l'ulJli( ntllJlI ullJlIillifil~r1third·party

I;Onll'ill:l Will knrs will ill vol I'li fIIore
recurdk()llping fur utililiHS Ihn! must
maintain and make available the list to
prospective attachers. However, we
I~xpect the costs of complying wilh these
rules to be minimal. since they do not
measurably differ from the requirements
in place before the adoption of this
Order

'1 ~HJ. The changes we adopt todaY in
the enforr.ement process, spedfir;lllly for
polp. attachment r;omplaints, similarlv
d" Ilul ploduce significant dilierellCtlS in
;,'( Il/d\"''''pil'K ,I/lti (')ll1pli"lll:l~

requirements from the requirements in
place before the adoption of this Order.
I-tl1 I'X<lflll'!f!. ;Jithllugh Ollr dt!cisioll to
P('lllIit rt't:IIVI!rv IIf <I fIlC)llt~larv aWard to
'''\('11/1,1> iill I'd!.\.. "S \11" ilpl)f(JjlIiHt"

statute of limitations allows, rather than
beginning the award period with the
fi Ii ng of the com plaint, may increase the
period of time over which a
complilirwllt must produce data 10
support its monetary claim, we have not
adopted any requirements of data
collection or filing per se.

131. We expect the costs of complying
with the new rules affecting attachment
rates 10 he minimal, since any of these
compliance costs do not significantly
differ from requirements in place before
the adoption of this Order.

E. Step1i Taken to Minimize Significant
Economic Impact 011 Snfl11/ Entitit:s, and
Significant Alternatives Considered

132, The RFA requires an agency to
describe anv significant alternatives that
it hos considerod in waching its
proposed approar;h. which may include
(amollg others) thf! 1'01lowiJlg four
altematives: (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation. or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof.
for small entities.

133. The specific time line and
additional rules adopted in this Order
provide a predictable, timely process for
parties to seek and obtain pole
attachments, while maintaining a
utility's interest in preserving safety,
reliability, and sound engineering. We
do IlIlt odopi dilleI'UlIl requirements lor
small entities hncausu Wt) £Ixpect the
lJconomic impact 011 sJIlaJi ontities to he
minimal. Since we cap the number of
poles slibjer;t to the timeline hased on
the lesser of a numeriCal cap or a
pert:entage of poles owned by a utility
ill a state, sJflnl1 nnlities do not undergo
HllY disproportillIlflte hardship, The 100
pole order Cilp proposed by NTCA et al.
does not ar;h ieve the samo benefi t for
small entities because it is not
specifically tailored to the size of the
entity. Also, it is unlikely that the
timeline will result in any significant
recordkeeping burdens for small entities
since prudent utilities and attachers
air Hady keep records regarding make·
ready work and pole capacity and we do
nut impose any additional information
collection requilHl1lenls, Similarly,
identifying the contrflclors thai utilities
themselves already use to prospective
attachers should not require an
additional resource burden. Finally, the
Commission does nol have authority to
n~gulate (alld the proposed rules. thus.

do not apply to) small utilities that are
municipally or cooperatively owned.

134. Further, in this Order, the
Commission revises the section 224(e)
rental rale for pole attachments used by
telecommunications carriers to provide
telecommunir.ations services. This new
telecom rate generally will recover the
same portion of pole costs as the current
cable rate. The new formula will
minimize tbe difference in rental rates
paid for attachments that are used to
provide voice, data. and video services,
and thus will help remove market
distortions that pose barriers to
depluyment of new services by small
cable and telecommunications
providers. The Commission also revisits
its prior interpretation of the statute and
allows incumbent LECs to file pole
attachment complaints before the
Commission if they are unable to
negotialll just and reasonable rates,
terms, and conditions with other pole
owners. Thus. we believe that the rules
adopted in this Order to ensure that
pole attachment rates are just and
reasonable will have a positive
economic benefit on small entities in
areas that fall under the Commission's
regulatory jurisdiction, rather than an
adverse impact.

135. Specifically, NTCA et aJ. asserts
that small rural incumbent LECs are
conr;erned about unreasonably high
rates and "face difficulties in negotiating
and, in some cases, litigating contractual
terms for pole attachments." NcrA et oJ.
also assorts tbat "[t]he Commission's
currenl pole attachment rules effectively
deny rural lLECs a remedy against
unreasonable pole attachment
provisions which has a significant
economic impact on a substantial
!lumber of small ILECs." NTCA
requested that the Commission adopt a
"remedy mechanism hy which lrural
ILECsj can present claims of unjust or
unreasonable pole attachment rales,
terms and conditions imposed by
utilities"-and stated that such a
provision "would reduce the economir;
impact on small rural communications
providers," The Commission, in fact,
adopts such a rule in this Order­
allowing incumbent LECs to file pole
attachment complaints, Further. the
Commission provides guidance
regarding its approach to evaluating
those complaints and what the
appropriate rale may be.

136. Also in this Order, the
Commission responds to small cable
operator concerns about "possible
increases in rates for comingled Internet
and video services." as noted by the U.S.
Small Business Administration,
Addressing th!! role of the new telecom
rate ill the context of commingled
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*
(k) The complaint shall include a

certification that the complainant has,

.4. Section 1.1404 is amended by
revising paragraphs (gJ(1)(ixJ, (k) and
(m) to read as follows:

§ 1.1404 Complaint.

*

com plaint and enforcement procedures
for incumbent locul exchange carriers
(as defined in 47 U.S.C. 251(h)) to
ensure that the rates, terms, and
condilions of their access to pole
attachments are just and reasonable.
• 3. Section 1.1402 is amanded by
revising paragraphs (d) and (e) to read
as follows:

§1.1402 Definitions.

*•
(d) The term complaint means a filing

by a cable television system operator. a
cable television system association, a
utility, ffil association of utilities, a
telecommunications carrier. or an
association of telecommunications
carriers alleging that it has been denied
access to a utility pole. duct, conduit, or
right-of-way in violation of this subpart
and/or that a rate, term, or condition for
a pole attachment is not just and
reasonable. It also means a filing by an
incumbent local exchange carrier (as
defined in 47 U.S.C. 251(h)) or an
association of incumbent local exchange
cMrriers alleging that a rate. term. or
condition for a pole attachment is not
just and reasonable.

(e) The term complainant means a
cable television system operator, a cable
television system association. a utility,
an association oilitilities, a
telecommunications carrier, an
association of telecommunications
carriers, an incumbent local exchange
carrier (as defined in 47 U.S.C. 251(h))
or an association of incumbent local
exchange carriers who files a complaint.

• * * t

(g) * • *
(1)' * •
(ix) The lInnual carrying charge

attribulabl to the co t of owning u pole.
The utility ball submit Ihese barges
s para tel for nch of the f Uowing
categories: Depreciation, rate of return,
taxes, maintenance, and administrative.
These charges may be expressed as a
percentage of the net poJe investment.
With its pleading, the utility shall file a
copy of the latest decision of the state
regulatory body or state court that
determines the treatment of
accumulated deferred taxes if it is at
issue in the proceeding and shall note
the section that specifically determines
the treatment and amount of
accumu lated deferred taxas.

fllllellliod. ami sm:lion 7011 of ttw
TelecOl1l1ll uIlicalioIls Act of 1996. as
amended. 47 U.S.C. 151, 154(i). 154(j),
n4. 251(b)(4), 303(r). 1302, this Report
and Ordel and 01 der OIl
Reconsideration is adopted.

It is fu rther ordered thaI part 1 of the
Cummission's rules is amended as set
forth in Appendix A.

It is further ordered that, pursuant to
§§ 1.4(b}(1) and 1.103(a) of the
Commission's rules, 47 CFR 1.4(b)(1).
1.103(a), this Report and Order and
Order on Reconsideration shall become
effective June 8, 2011. The information
collection requirements contained in thtl
Report and Order will become effective
following OMB approval.

It is further ordered that the
Commission's Consumer and
Governmenta I Affairs Bureau, Reference
Information Center, shaJJ send a copy of
this Report and Order and Order on
Reconsideration, including the Final
Regulatory Flexibility Analysis, to the
Chief Counsel for Advocacy of the Small
Business Administration.

• 1. The authority citation for part 1
continues to read as follows:

Authority: 15 LJ.S.c. 79 el seq.: 47 U.S.c.
151. 154(i), 154(j). 155, 160. 201, 225, and
:JO:J

• 2. Revise § 1.1401 to read as follows:

§ 1.1401 Purpose.

The rules and regulations contained
in subpart Jof this part provide
r.ornplaint and enforcement procedures
III ensure thelt telecommunications
carriers and cable system operators have
nondiscriminatory access to utility
poles. ducts, conduits, and rights-of-way
on rates. terms, and conditions that are
just and reasonable. They also provide

Subpart J-Pole Attachment Complaint
Procedures

PART 1-PRACTICE AND
PROCEDURE

List of Subjm;l~ in <J7 CFR Part 1

Administrative practices and
pror.edure. Cahle television,
C:mnrnullications common r.arriers,
c'lllllJlllHliultions eClllipment,
TelecomnJ unicalions, 'I'tllephone,
Television.

Federal Communicatioos Commission.
Marlene H. Dortch.
Secretary.

Final Rules

For the reasons discussed in the
preamble. the Federal Communications
Commission amend~ 47 CFR part 1 to
read as follows:

~l!r\'i':IJ~. tlw C(JIIJ[ni~~i()1I rl1cognized
l:llllu:rns uy SOJlH! cable operators lhelt
pole owners may seek to impose rates
Iiighftr thall buth the cable rale BJld the
1lt!V\ 11:!I~c(JI1' lill" whul'" l:lIblu CJjJurators
or telecuJl1llllllliceltions cHrriers also
provide services, such as VoIP, IhMt
Iidve JlolUeen classified. The
Commission stated thaI this olllr.ome
would be contrary to its policy goals
bere in which it adopts a lower and
morp. IIniform attachment rate to reduce
tlil~ disparity in pole rolltnl rutes among
prlJl idt'rs IJ! l:IJIl1JlI,lillg st".vi,:t~s III
lI1Jl1lllliZt' disputes resldtillg J'roTlI th"1
disPfll'il~' between l~ablB and pre-existing
hight'l telec()Jll rates. This disparity has
acted to deter investment and network
expansion for new services by cable
providers hecause of the risk thot some
IJllhustJ servicHS cuuld putentially he
classified as ~teler.ommunications

services"-triggering d ispu tes and
1iti~atioll as to whether the higher
,dUCOlll rute should be applied over
their eJJtirt~ pole attachment network
Tit" COllJlllissillll also milkt~s cleer that
Ihu usn "I pult! atlachrrleols bv
11·It·t (Jllllllllllit:i1lilliIS (,ill riel'S or (:illJll!
operators to provide commingled
services does not remove them from the
pol" rale rHgulation trclllleWork. find tho I
fi,lus g""l!riilly will not bu cOJJsidered
ju,,' Hnd n;asollabl" il"tho\, excUlHi the
IleW lelecOIII I ale. .

137. In addition, the new rate for
attachments used by
telecommunications carriers will have a
positive economic impact on small
competitive LECs. It will minimize
competitive disadvantages that these
carriers faced by having to pay higher
rates for these key inputs to
(:[lfllIIlIJllicatiolis services. The Order
,',Iso confirms that wireless carriers are
11l1titled to the same rate under the
slftlulu 8S other telecommunications
I ;llrillrs Specificallv. the C:ommission
uXjJlaills Ihat wireless carriers are
untitled to the benefits and protection of
sfJr.tion 224. including lht! right to the
IHIHCOIll rale lJlldHr sHclion 224(e), in
fl'SpOIlSt: to reports by the wirelflss
i'lduslrv urcases where wireless
fJ'lJvidels were nol afforded the
regulated rate nOr! instear! had been
I:harged higher rates thaI were
unreasonable.

F Fl'deml Rules Thot lvta.\' Duplicate.
Overlop. or Conflict With thtf Proposed
Rules

1:l1:l NUlle

Ordering Clauses

Accordingly. it is ordf'!rf'd that
pursuant to sections 1. 4(i), 4(j), 224,
251(b)(4), and 303, of the
Communications Act of Hl::!4, as
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ill ~()ild fuilh. eJlgaged or attempted to
engage in executive-level discussions
with the respondent to resolve the pole
Httachment dispute. Executive-level
discussions are discussions among
ruprp.senlHtives ufthe parties who bave
sufficient authority to make binding
der:isions on behalf of the company they
I "pJl,;,ulll reg(lJdillg the suhject JIlatter of
thtl discussions. SlIch cHrtif'iclltinn "IHlll
IIH:lurlt, <I ,sl<lIIJIlWlll Iklt. prior to IhI.'
Ii/illg of 111lJ CUlllfJl<liJlI, thl' c:ulIlplflillllnt
!llClj led <l l.tJrtjfjed Jettul' In tile
responOPll1 olltlining Ihe allHf.\atiolls Ihol
form tbe basis of the complaint it
anticipated filing with the Commission,
Ill\itillg;j resjJollse withill a reasolloble
period lit time, and OfflJrillg to hold
I'Xl~ultivl,-II,veldiscussions regarding
Ihe disputu. A refusal by a respondent
10 engagp. in the ciisr:ussions
contemplated by this rule shall
constitute an unreasonable practice
under section 224 of the Act.

(m) In a case where a cable television
5vstem operetor or telecommunications
"dlTicl' i1" d('/iulJd ill 47 LJ S.c. 224(a)(5)

claims lhat it has been denied access to
a pole, duct, conduit or right-of-way
despite a request made pursuant to
section 47 U.S.c. 224(f). the complaint
shall include the data and information
necessary to support the claim,
including:

(1) The reasons given for the denial of
tll:CHSS to lht:: utility's poles, ducts,
conouits, or rights-of-way:

(~) The basis for the complainant's
cluill! that the denial of access is
unlawfllJ:

(3) The remedy sought by the
comrllJinant;

(4 A copy of the written request to
the utility fo!' aC:CfJ5S to i1s poles, ducts,
conduits, or rights-of-way; ilnd

(5) A copy of the utility's response to
the writlf!n request including all
information given by the utility to
support its denial of access. A
complaint alleging unlawful denial of
access will not be dismissed if the
complainant is unable to obtain a
utility's written response, or if the
utility dtmies the complainant any other
information needed to establish a prima
facit! case.

.5, Section 1.1409 is omended by
revising paragraph (e){2) to read as
follows:

§ 1.1409 Commission consideration of the
complaint.

*

(e) * • •
(2) With respect to attachments to

poles by any tfllecommunications carrier
or cable operator providing
telecommunications services, the
maximum just and reasonoble rate shall
be the higher of the rate yielded by
paragraphs (e)(2)(i) or (e)(2)(ii) of this
section.

(i) The following formula applies to
the extent that it yields a rate higher
than that yielded by the applicable
formula in paragraph 1.1409(e)(2)(ii) of
this section:

Rate", Space Factor x Cost
Where Cost
in Urbanized Service Areas", 0.66 x (Net Cost

of a Bare Pole x Carrying Chargo Rate)
in Non-Urbanized Service Areas'" 0.44 x (Net

Cost of a Bare Pole x Carrying Charge
Rate).

Where Spal:e Factor =
(

Space ) (2 Unusable Space )

Occupied + "3 x No. of Attaching Entities

Pole Height

Iii) The following t'orrnula applies to
IIll! ('Xll'lI\ lhal it vields <l 11l1(~ higher
'hun lhal yielded by thtl applicable

formula in paragraph 1.1409(e)(2)(i) of
Ihis section:

[
Maintenance and Administrative]

Rate =Space Factor x Net Cost of a Bare Pole x
Carrying Charge Rate

Where Space Factor =
[

Space ) [2 Unusable Space )

Occupied + "3 x No~of Attaching Entities

Pole Height

.Ii, SeUion1.1410 isal1lfmded by
rt~vising lJilfligraphs [a) aod (b) 10 read
as follows:

§1.1410 Remedies.

(a) If thf. Commission determines that
:1" li,t,·.I"'11I 01 !;olldiliull l:ulllplililll:d
III is IIllt jo,sl illid rHilSlllliilJlH. il Illal'

prescribe a lust and reasonable rate,
term, or condition and may:

(1) Terminate the unjust and/or
unreasonable rate, term, or condition;

(2) Substitute in the pole attachment
i1gI1:tmllmt the jllst and reasonable rate,
term, or condition established by the
Commission:

(l) ()rdHr a rdulld, or payment, if
il ppropriiltp. The refund or payment wi IJ

normally be the difference between the
amount paid under the unjust and/or
unreasonable rate. term. or condition
and the amount that would have been
paid under the rete, term, or condition
estHblished by the Commission, plus
interest, consistent with the applicable
statute of limitations; and

(b) If the Commission determines that
access to a pole. duct. conduit, or right-
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til \11'01\ lias b"':11 ulJiawlullv dp.llilJd ur
delnyi)o. it lTlay order that access be
pr.nnill!:rl wilhin iI sJlBr:ifinri time frHrne
ilnd III ill:I:lII'daJlu: with sJlHcified rales,
terms, and condi liolls.

• 7. Add ~ 1 1420 to subpart Ito read as
follows:

§ 1,1420 Timeline for access to utility
poles.

(;J) Till' 1''''tTi "illtitl:llIlIl!fll" Irlfwns any
attachment by a cable television system
or prLlvider of telecolllJllunications
st'lvict:! tu a pole owned or controlled by
,I uti lit\'.

Ib) Alllime limits in this subsection
are to be calculated according to § 1.4,

(e) SUIVey. A utility shall respond as
described in ~ 1.140:J(b) to il cable
operator or telecorrununications carrier
within 45 days of receipt of 8 complete
"pplicfJlioll 10 atliH:h frtl:ililiHs to its
lItililv !J"1"s 1m witltirl fill days. in the
Lil'l! ,If IdI'glJl III dltrs ii,' dn,cl ibl"j in
pill agl apIJ 19) of tll is sectiunJ. This
rIlSpOIlSe lTIay be il noti fication that the
ulilily hilS completed a survey of poles
[OI which ilccess has been requested. A
complete application is an application
Ihilt prn\'idlls the utility with the
information necessary under its
procedurfls to hHgin to survey the poles.

(d) r:slil1l1Jlf!. When~ ,I rt!qllest for
access is not denied. a utility shall
presllnl to a cable operator or
telecommunications carrier an estimate
uf charges to perform all necessary
makf'-readv work within 14 davs of
providing the response required by
§ 1. 1420(cl. or in the case where a
!1l'Ospp.ctive Clttacher's contractor has
pl,rfl)['lnl1d H survey, within 14 days of
mCl!ipt IJv the utilitv of such survey.

(1) 1\ lit ility IlIay withdraw iln
outstanding estimate of charges to
perform mah-ready work beginning 14
davs after the estimate is presented,

(2) A cable operator or
11'11:l:ommunications carrier may accept
" \ ,,1::1 t"ti'l',llt· illHll1Hik" jlilYllwnl
anytime after receipt of an estimate but
1,,:I'on: Ihe t:!stilllall' is withdrawn.

(') Mllku-nmdy. UpOll mceipt of
p<l\,llwlll sjJl'cifil:d ill fl,ll'lIgJaph (d)(2) of
this slJctilln. n utility shnllnotifv
immediatflly and in writing all known
lmlities with exislin~ itltadllllHnls thilt
Inav be affet:ted hv the make-ready.

(i) For attachm~nts in the
communications space, the notice shall:

Ii) Spp.cilv WIJP.ff' ann what Inakp.­
rend,\' will he performed.

li i) S~'I " diltt! 1'01 completion 01 make­
readv that is no later than 60 days after
lIotification is sent (or 105 dRys"in the
cast' ol largAr orders, as described in
jJarugrupb 19J of this section).

(iii) Slate that anv entity with an
existing attachment may modify the
attnchment consistent with the specified
n18kfl-readv before the date set for
completion.

(iv) State that the utility may assert its
right to 15 additional days to complete
mnke-ready.

(v) State that if make-ready is not
completed by the completion date set by
the utility (or, if the utility has asserted
its 15-day right of control, 15 days later),
the cable operator or
telecommunications carrier requesting
access mAy r.omplete the specified
make-reAdy.

(vi) State the name, telephone
number, Ilnd e-mail address of a person
to contact for more information about
the make-ready procedure.

(2J For wireless attachments above the
communications space, the notice shall:

(i) Specify where and what make­
fpady will be performed,

(ii) Set a dAle for completion of make­
ready that is no lntsr than 90 day~ after
notification is sent (or 135 days in the
case of larger orders, as described in
paragraph (g) of this section).

(iii) State that any entity with an
exi~tin~ all!lchment may modify the
attachment consistent with the specified
make-ready before the date set for
completion,

(iv) State that the utility may assert its
right to 15 additional days to complete
lTlake-nwdv.

(vJ State-tbe name, telephone number,
and e-mail address of a person to
contact for more information about the
make-ready procedure.

(0 For wireless attachments above the
communications space. a utility shall
ensure that make-ready is completed by
the date set by the utility in paragraph
(e)(2)(ii) of this section (or, if the utility
has asserted its 15-day right of control.
15 days Jater).

(g) For the purposes of compliance
with the time periods in this section:

(1) A utility shall apply the timeline
uescribed ill fJaragraphs teJ thruugh (e)
of this section to all requests for pole
attachment up to the lesser of 300 poles
or 0,5 percent of the utility's poles in a
state.

(2) A utility may add 15 days to the
survey period described in paragrilph (c)
of this section to larger orders IIp In tlw
lesser of 3000 poles or 5 percent of the
utility's poJes in a state.

(3) A utility may add 45 days 10 the
nHlkl~-ready periods described in
pal'ilgraph (e) of this section to larger
orders up to the lesser of 3000 poles or
5 percent of the utility's poles in 8 state.

(4) A utility shall negotiate in good
faith the timing of all requests for pole
attachment larger than the lesser of 3000

poles or 5 percent of the utility's poles
in a state.

(5) A utility may treat multiple
requests from a single cable operator or
telecommunications carrier as one
request when the requests are filed
within 30 days of one another.

(hJ A utility may deviate from the
time limits specified in this section:

(1) Before offering an estimate of
charges if the parties have no agreement
specifying the nltes, terms, and
conditions of attachment.

(2J During performance of make-ready
for good and sufficient cause that
renders it infeasible for the utility to
complete the make-ready work within
the prescribed time frame, A utility that
so deviates shall immediately notify, in
writing, the cable operator or
telecommunications carrier requesting
attachment and other affected entities
with existing attachments, and shall
include the reason for and date and
duration of the deviation. The utility
shall deviate from the time limits
specified in this section for a period no
longer than necessary and shall resume
make-ready performance without
discrimination when it returns to
ruutine operations.

(il Jf a utility fails to respond as
specified in paragraph (c) of this
section, a cable operator or
telecommunications carrier requesting
attachment in the communications
space may, as specified in § 1.1422, hire
a contractor to complete a survey. If
make-ready is not complete by the date
specified in paragraph (e)(I)(ii) of this
section, a cable operator or
telecommunications carrier requesting
attachment in the communications
space may hire a contractor to complete
the make-ready:

(1) Immediately, if the utility has
failed to assert its right to perform
remaining make-ready work by
notifying the requesting attacher that it
will do so: or

(2J After 15 days if the utility has
asserted its right to perform make-ready
by the date specified in paragraph
(e)(l)(ii) of this section and has failed to
corn plete make-ready.

• 8. Add § 1.1422 to subpart Jto read as
follows:

§ 1.1422 Contractors for survey and make­
ready.

(al A utility shall make available and
keep up-to-date a reasonably sufficient
list of contractors it authorizes to
perform surveys and make-ready in the
communications space on its utility
poles in cases where the utility has
failed to meet deadlines specified in
§ 1.1420.
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Ib) It n cnble operntor or
teleUlllllllllnicntiolls carrier bires H

cuutrnL!uI lor puq.)()ses specified ill
~ 1 ]4~(). it shall dwosu trlJlll ilITJOllg II

lltilit\"s list 01 authoriw<i contnJc1ors.

(1.11\ lillll,: lJjll'IiJIIJI ur
teIRr:nmrnllTlic:ntioTls cnrrier thnt bims a
lit:)'!;)! !()I I'fl! "lll\ll\, (lJ Irlilk(J~n~fldv

wlilk ,;11,111 1I100'lde iI Iitilily wilh H

If'ilSlJllllblu lJp!Jortunity' I'm n utility
representative to accompany and
I ollsult with thE~ autllOrized contlnctor
flnrl the cable u[Jerator or
telecommunications carrier.

(d) The consulting representative of
an electric utility may make final
determinations, OIl a nondiscriminatory
basis, where there is insufficient
capacity and for reasons of safety,
!'Pliability, and generally applicable
engineering purposes.

• 'l /\cid ~ 1 1424 to subpart) to read as
folluws:

§ 1.1424 Complaints by incumbent local
exchange carriers.

l:UJllplHllttS oy an incllll1llBnl lOCH]

exch'Jnf\H Ci.ll riel' (us defined in 47 U,S.c.
:!51(h)) or An ilssociation of incumbent
IllC,i1 UXChilllgtl Curriers nllpging tbat 3
1,llt', le"lll. 'II C<J1ldition lor tl pole
utlachrrllml is not just and reasonable
sball lollow the same complaint
procndures specified tor other pole
ntlachment complaints in this part, as
r"levant In complaint proceedings
wberp an incurnbent Incal exchange
carl iUI (or an assot:iiJtion of incumbent
lociil exchange ciirriers] claims that it is
simil,uly situateci to an attacher that is
iJ teJeco;nmunications carrier (as
defined in 47 U.S.c. 251(a)(5)) or a cahle
television system for purposes of
obtaining comparable rates, terms or
i ll:,,!itiil!l'; tili' incllillblint loud
exchange carrier shall bear the burden
01 demonstrating that it is similarly
situated by reference to any relevant
eVldellce, "including pole attachment
ilgn'tHlllmts If a respondent declines or
rehJses to provide a r:omplainant with
access to agreements or other
informatiOl·] upon reasonable request,
the cOlllplainant may seek to obtain
such ,lceess thruugh ciiscovery.
CUIIfid(mti,iI iIlfol'lllati(HIClIJilained iII
dill' dlllllIIWIII., prnducerllllav be
'ULjl,,,1 tu tlie [eIIlIS of illl dpprDJlriatH
fH()\Hl tivt' (J!llPI,

,~'KIJ(!1 ~(Jll~ll1]7t-iJflrl.~-h-ll K:45:11111

BILLING CODE 6712-Q1-t'

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64

[CG Docket No 1[}-210; FCC 11-56)

Relay Services for Deaf-Blind
Individuals

AGENCY: Federal Communications
Commission.

ACTION: Final rule

SUMMARY: In this document, the
Commission adopts rules to establish
the National Deaf-Blind Equipment
Distribution Program (NDBEDP) pilot
program in accordance with the
Twenty-First Century Communications
and Video Accessibility Act of 2010
(CVAA). The CVAA adds a new section
to the Communications Act of 1934, as
amended (the Act). This new section of
the Act requires the Commission to
establish rules that define as eligible for
support those progrnms approved by the
Commission for the distrihution of
specialized cllstomer premises
equipment (CPE) to low-income
individuals who are deaf-blind. For
these purposes, this new section of the
Act authorizes $10 million annually
from the Interstate Telecommunica"tiolls
Relay Sorvice [TRSj Fund The
equipment distrihuteci under the
NDBEDP pilot program will make
telecommunications service, Internet
access service, and advanced
r,ommunications, including
interexchange services and advanced
telecommunications and information
services, accessible to individuals who
are deaf-blind.

DATES: Effective June 8, 2011, except for
47 CFR 54.510(b), (e)(1)(ii), (viii), and
(ix), (t), and (g), which contain
inrorlllalion LolJuclion lequirements
subject to the Paperwork Reduction Act
(PRA) that have not been approved by
the Office of Management and Budget
(OMB). The Commission will publish a
document in the Federal Register
announcing the effective date of these
requirements. Written comments by the
public on the new information
collections are due July 8, 2011.
ADDRESSES: Federal Communications
Commission. 445 12th Street. SW.,
Washington, DC 20554. In addition to
filing communts with the Secretary, a
1:0!lY oj ilny comments on the
inrlJrlllation r;ollectiOII requirements
LOIJtaioHd Illereill should be submitted to
Cathy Wmjallls, Federal
Communications Commission via e-mail
,It !'R/\@jn;.gov anci
Cathy. WilJiams@!cc.gav.

FOR FURTHER INFORMATION CONTACT:
Rosaline Crawford, Consumer and
Governmental Affairs Bureau. Disability
Rights Office, at (~O:l) 418-2075 or
e-mail RosaJine.Crawford@fcc.gov.

For additional information concerning
the PRA information collection
requirements contained in this
document, contact Cathy Williams,
Federal Communications Commission,
at (202) 418-2918, or via e-mail
Cathy. WiJJiam.~@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission's National
Deaf-Blind Equipment Distribution
Program (NDBEDP) Report and Order
(Order), document FCC 11-56, adopted
April 4, 2011, and released April 6.
2011, in CG Docket No. 10-210,

The full text of document FCC 11-56
and copies of any subsequently filed
documents in this matter will be
available for public inspection and
copying via ECFS, and during regular
business hours at the FCC Reference
Information Center, Portals n, 445 12th
Street, SW.. Room CY-A257.
Washington, DC 20554. They may also
be purchased from the Commission's
duplicating contractor, Best Copy and
Printing, Inc., Portals II, 445 12th Street,
SW., Room CY-B402, Washington, DC
20554, telephone: (800) 378-3160, fax:
(202) 488-5553, or Internet:
www.bcpiweb.com. Document FCC 11­
56 can also be downloaded in Word or
Portable Document Format (PDF) at
http://wwwfcc.gov/cgb/dro/
headlines.html and at http://
www·fcc.gav/cgb/dro/cvna.htmJ.

To request materials in accessible
formats for people with disabilities
(Braille, large print, electronic files.
audio format), send an e-mail to
fCC504@fcc.govor call the Consumer
and Governmental Affairs Bureau at
202-418-0530 (voice), 202-418-0432
(TTY).

Final Paperwork Reduction Act of1995
Analysis

This document contains new and
modified information collection
requirements. The Commission, as part
of its continuing effort to reduce
paperwork burdens, invites the general
public to comment on the information
collection requirements contained in
document FCC 11-56 as required by the
PRA of 1995, Public Law 104-13, In
addition, the Commission notes that
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, the Commission
previously sought specific comment on
how the Commission might "further
reduce the informatiun collection
burden for small busilless concerns with



UNITED STATES
F

COLUMBIA C1RCUII
FOR DlsmlCT 0 --

CLER/

\.EOIN THE
RECEIVEDUNITED STATES COURT OF APPEA

FOR THE DISTRICT OF COLUMBIA

AMERICAN ELECTRIC POWER )
SERVICE CORPORATION, )
DUKE ENERGY CORPORATION, )
ENTERCY SERVICES, INC., )
FLORIDA POWER & LIGHT COMPANY, )
FLORIDA PUBLIC UTILITIES COMPANY, )
ONCOR ELECTRIC DELIVERY COMPANY,)
PROGRESS ENERGY, INC., )
SOUTHERN COMPANY and )
TAMPA ELECTRIC COMPANY,

)
Petitioners,

v.
)

FEOERAL COMMIJNICATIONS
COMMISSION and UNITED STATES
OF AMERICA,

Respondents.
)
)

CORPORATE DISCLOSURE STATEMENT

Pursuant to Rule 26.1 of the Federal .Rules of Appellate Procedure and

District of Columbia Circuit Rule 26.1, the undersigned counsel for Petitioners

discloses the following:

I. American Electric Power Service Corporation ("AEP Service Corp.") is a
wholly-owned subsidiary of American Electric Power Company, Inc
("AEP"). AEP Service Corp. supplies administrative and technical support
services to AEP and its subsidiaries. AEP, through its operating company
suhsidiaries, owns electric distribution infrastructure, including a substantial
number of poles, in Arkansas, Indiana, Kentucky, Louisiana, Michigan,



Ohio, Oklahoma, Tennessee, Texas, Virginia, and West Virginia, many of
which are impacted either directly or indirectly by the Federal
Communication Commission's ("FCC") pole attachment rules and authority.

2. Duke Energy Corporation ("Duke Energy") has no parent company and
there are no publicly-held companies that have a 10% or greater ownership
interest in Duke Energy. Duke Energy is an electric power holding
company. Through its operating company subsidiaries, Duke Energy owns
electric distribution infrastructure, including a substantial number of poles,
in Indiana, Kentucky, North Carolina, Ohio, and South Carolina, many of
which are impacted either directly or indirectly by the FCC's pole
attachment rules and authority.

3. Entergy Services, Inc. ("Entergy Services") is a wholly-owned subsidiary
of Entergy Corporation ("Entergy"). Entergy Services supplies
administrati ve and technical support services to Entergy and its subsidiaries.
Entergy, through its operating company subsidiaries, owns electric
distribution infrastructure, including a substantial number of poles, in
Arkansas, Louisiana, Mississippi, and Texas, many of which are impacted
either directly or indirectly by the FCC's pole attachment rules and
authority.

4. Florida Power & Light Company ("FPL") is a wholly-owned subsidiary of
NextEra Energy, Inc. FPL an integrated electric utility primarily engaged in
the production, transmission and distribution of electric power in Florida.
FPL owns a substantial number of electric distribution poles, all of which are
impacted either directly or indirectly by the FCC's pole attachment rules and
authority.

5. Florida Public Utility Company ("FPU") is a wholly-owned subsidiary of
Chesapeake Utilities Corporation. FPU is an electric and natural gas utility
in Florida. FPU owns approximately 28,000 distribution poles, all of which
are impacted either directly or indirectly by the Commission's pole
attachment rules and authority.

6. Oncor Electric Delivery Company ("Oneor") is majority-owned by Oneor
Electric Delivery Holdings Company LLC, which is wholly-owned by
Energy Future Intermediate Holding Company LLC. Energy Future
Intermediate Holding is owned by Energy Future Holdings Corp. There are
no publicly-held companies that have a 10% or greater ownership interest in
OneaL Oneor is an electric distribution company that owns a substantial
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number of poles in Texas, all of which are impacted either directly or
indirectly by the Commission's pole attachment rules and authority.

7. Progress Energy, Inc. ("Progress Energy") has no parent company and
there are no publicly-held companies that have a 10% or greater ownership
interest in Progress Energy. Progress Energy is an electric utility holding
company. Through its operating company subsidiaries, Progress Energy
owns electric distribution infrastructure, including a substantial number of
poles, in Florida, North Carolina, and South Carolina, all of which are
impacted either directly or indirectly by the FCC's pole attachment rules and
authority.

8. SOllthern Company ("Southern") has no parent company and there are no
puhlicly-held companies that have a 10% or greater ownership interest in
Southern. Southern is an electric utility holding company. Through its
operating company subsidiaries, Southern owns electric distribution
infrastructure, including a substantial number of poles, in Alabama, Florida,
Georgia, and Mississippi, all of which are impacted either directly or
indirectly by the FCC's pole attachment rules and authority.

9. Tampa Electric Company ("Tampa Electric"), a wholly-owned subsidiary
of TECO Energy, Inc., is an electric utility primarily engaged in the
generation, transmission and distribution of electric power in Florida.
Tampa Electric owns a substantial number of electric distribution poles, all
of which are impacted either directly or indirectly by the FCC's pole
attachment rules and authority.

Respectfully submitted,

R~~C
rcampbell @balch.com
Eric Langley
elangley@balch.com
BALCH & BINGHAM LLP
1901 Sixth Avenue North
Suite 1500
Birmingham, Alabama 35203
Telephone: (205) 251-8100
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Sean Cunningham
scunningham@hunton.com
HUNTON & WILLIAMS LLP
1900 K Street, NW
Washington, DC 20006
Telephone: (205) 955-1500

Counsel for Petitioners
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CERTIFICATE OF SERVICE
I

I hereby certify that on this 18th day of May, 2011, I have filed the above
and foregoing with the Clerk of the Court and have provided copies to the
following by U.S. Mail, postage prepaid (except as otherwise noted below):

Eric H. Holder, Jr.
Attorney General
U.S. DEPARTMENT OF JUSTICE

950 Pennsylvania Avenue, NW
Washington, DC 20530-0001

Marlene Dortch
Secretary
FEDERAL COMMUNICATIONS COMMISSION

445 12th Street, SW
Washington, DC 20554

Austin Schlick (VIA HAND-DELIVERY)
FEDERAL COMMUNICATIONS COMMISSION

Office of the General Counsel
Room 8-A741
445 12th Street, S.W.
Washington, DC 20554
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